




















AMERICAN 


BAR ASSOCIATION 





JOVRNAL 





FEBRUARY, 1922 














en 






































CVRRENT 
VENTS 





Sg? 


sw 
































Getting Ready for Annual Meeting 


California is already engaged in preparations 
for the American Bar Association meeting in San 
Francisco on August 9, 10 and 11. At a joint meet- 
ing of the Executive Committee of the California 
Bar Association and the Board of Governors of the 
Bar Association of San Francisco, held recently, it 
was decided that all arrangements should be handled 
by an Executive Committee of nine members, seven 
from San Francisco and two from Los Angeles. 
Beverly L. Hodghead, senior vice-president of the 
San Francisco Association, will be chairman. The 
other members of the committee from that city are: 
Charles S. Cushing; F. M. Angellotti, former Chief 
Justice of the Supreme Court; former Justice War- 
ren Olney, Jr., Edward F. Treadwell, T. T. C. 
Gregory and E. D. Peixotto. Bradner W. Lee, 
former president of the State Bar Association, was 
elected as one of the Los Angeles members and the 
other representative from that section will be ap- 
pointed by President Frank James of the Los An- 
geles Bar Association. 

The Executive Committee of the State Bar 
Association also discussed the annual meeting of 


that organization, which is to be held in San Fran- 


cisco on the two days preceding the convening of 
the American Bar Association. It was decided in 
event of the national association convening on 
Wednesday, August 9, that the State association 
would convene on Monday, August 7, at 10 a. m., 
and confine the papers to be read to the president’s 
annual address. It is proposed thet the session of 
Monday evening shall be devoted to an address by 
some speaker of national reputation and one familiar 
with the operation of legislation similar to the 
Sample Bill in other states, preferably former United 
States Attorney-General George W. Wickersham or 


Julius Henry Cohen of New York, on the subject of 
“The Unlawful Practice of the Law.” We are in- 
debted for this information and various other details 
showing the enthusiastic manner in which preparations 
are being gotten under way to the very newsy Re- 
corder, the daily legal newspaper published in San 
lrancisco. It recently contained the following state- 
ment from President Jeremiah F. Sullivan, of the San 
Francisco Bar Association, about the approaching 
meeting : 


This convention will bring to San Francisco and 
California the most eminent members of the legal pro- 
fession, both lawyers and judges, not only from every 
part of the United States, but from Canada, England 
and South America. 

Away from the sweltering heat of the East with 
which they have heretofore had to contend, they will 
be able to deliberate in an atmosphere of cool breezes 
and sunny skies, with no danger of rain to mar out- 
door entertainment. 

The coming of this convention, with its wealth of 
learning and intelligence, will put the lawyers of the 
East and the West in touch with each other and the 
common problems of the country; it will enable the 
leading thinkers of the East to familiarize themselves 
with the various problems of the west coast and par- 
ticularly with our immigration problems, at first hand; 
it will introduce them to a city and a commonwealth 
that are the richest in potential wealth in the United 
States and will acquaint them with a unique and rap- 
idly developing jurisprudence with new applications of 
legal principles to new social and economic relation- 
ships. 

Of greater value, however, will this convention be, 
in that it will make plain to the people of San Fran- 
cisco and California what the lawyers of the country 
are doing to improve the administration of justice, 
in extending the influence of the legal profession and 
increasing respect for the court and the law. 

The lawyer is the adviser of capital; upon the 
lawyer’s recommendation often depend the location of 
industries and the establishment of new enterprises. 
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The lawyers of the East will see for themselves the 
wealth of opportunity that is here in San Fraycisco and 
her hinterland and will return to the East enthusiastic 
for San Francisco and its possibilities. 





American Branch of International Law Association 


Launched 


The American Branch of the International Law 
Association was successfully launched at its First 
Meeting, held at the house of the Association of the 
Bar in New York, on January 27th. An Inaugural 
Dinner was held in the evening at the Hotel Plaza. 
At the afternoon session, a Constitution was adopted 
and permanent officers elected. A large number of 
members were admitted to the American Branch, thus 
consummating membership also in the parent Associa- 
tion in London. 

Plans for the attendance of members of the 
American Branch at the Thirty-first Conference to be 
held early next September in Buenos Aires were dis- 
cussed. A report was received from a committee of 
maritime lawyers and shipping interests who recently 
went abroad to discuss The Hague Rules of Affreight- 
ment elaborated at the 1921 Conference at The Hague. 
Unofficial representatives of fourteen nations have 
agreed to recommend the adoption of these rules by 
their respective governments. It is understood that 
hearings before a Committee of Congress will shortly 
be initiated as a preliminary to legislation in this 
country. 

At the dinner in the evening the topic of the speak- 
ing was “International Law and the Future.” Judge 
Harrington Putnam called attention to the danger to 
the peace of the world involved in the doctrine of 
angary as developed and practised by maritime nations 
in modern times. He recommended that consideration 
be given either to its abolition as a principle of inter- 
national law, or else to its modification so as to bring 
the seizure of neutral shipping within reasonable limits. 
Dr. Charles Noble Gregory spoke upon codification 
and the growing need for greater certainty in the rules 
of international law, especially now that the world had 
been presented with a real international tribunal. Mr. 
Charles Cheney Hyde thought that the new organiza- 
tion might prove useful in co-operating with the gov- 
ernment departments in solving international legal 
problems, and even, upon occasion, in presenting help- 
ful criticism. Mr. Arthur K. Kuhn, the Honorary Sec- 
retary, referred to the work of the parent Association 
in promoting legislation and elaborating standard con- 
tract clauses for international commerce. He em- 
phasized the unique character of the conferences in 
bringing together members of the Bar and commercial 
interests from all the principal countries of the world 
for practical discussion and the initiation of reform 
in private and public international law. Mr. Frederic 
R. Coudert presided. 


Survey of Administration of Justice in Philadelphia 


Philadelphia has taken the preliminary steps to- 
ward a survey of the administration of criminal justice. 
The chancellor of the Law Association of that city 
recently appointed a committee to initiate and carry on 
this work. This action by the Law Association was 
in response to a resolution passed a short time pre- 
viously by the Board of Judges of the Court of Com- 
mon Pleas calling attention to the general complaints 





throughout the country as to the administration of 
criminal justice and asking the Association to under- 
take the work of “taking stock” of the situation in 
Philadelphia. It is stated that the survey will include 
the police, the magistrates, the district attorney and 
the grand jury, the coroner, the criminal bar, the 
courts, the jails, the parole system, the treatment of 
convicts and untried prisoners and methods of detect- 
ing crime, including the so-called third degree. The 
survey recently made in Cleveland, as well as move- 
ments in the same direction in other cities, no doubt 
had much to do with the resolution to give Philadel- 
phia the benefit of the same procedure. Details of the 
plan of the committee for dealing with the situation 
have not been received. Two plans are of course open: 
a thorough-going survey by outside experts authorized 
by the committee, as was, in substance, the method 
pursued in Cleveland, or a direct investigation by the 
committee itself. The committee appointed consists 
of the following members: Judge Theodore F. Jen- 
kins, Chancellor of the Law Association; Hampton L. 
Carson, former State’s Attorney General and former 
President of the American Bar Association; Francis 
Shunk Brown, former State’s Attorney General ; Con- 
gressman George S. Graham, George Wharton Pepper, 
and James Collins Jones. 





College Anti-Radical Instruction 


The opening of the Marshall-Wythe School of 
Government and Citizenship at the College of Wil- 
liam and Mary, Williamsburg, Va., on January 14 is 
said to mark the first definite effort by “an Ameri- 
can college engaged in producing large numbers of 
teachers for the public schools to combat radical 
propaganda by equipping its graduates to carry into 
their future class-rooms a sane campaign of educa- 
tion regarding the obligations and advantages of 
citizenship.” The first public lecture, formally 
opening the school, was delivered by Judge Alton B. 
Parker of New York. There will be sixteen other 
lectures on constitutional law during the session. 
Besides Judge Parker, the lecturers will include two 
former presidents of the American Bar Association, 
J. Hampton Carson, of Philadelphia, and H. St. 
George Tucker, of Lexington, Va.; two presidents 
of the Virginia Bar Association, R. Walton Moore 
and Randolph Harrison; J. E. Heath, president of 
the Norfolk and Portsmouth, Virginia, Bar Associa- 
tion; Justice Harrington Putnam, of Brooklyn: 
William L. Marbury, of Baltimore; and Henry 
Campbell Black, of Washington, D. C. Senator 
George Sutherland has been invited to deliver the 
closing lecture. In addition to these addresses ade- 
quate class-room instruction will be afforded. 

The school is intended as a memorial to Chief 
Justice John Marshall, expounder of the Constitu- 
tion, and his teacher, George Wythe, first professor 
of law in an American college. Marshall studied 
under Wythe at William and Mary. 


Officers for Philippine Islands 


Following is a corrected list of the officers of 
the Association for the Philippine Islands: General 
Council, A. S. Crossfield, Manila; Vice president, 
William A. Kincaid, Manila ; Local Council—James G. 
Lawrence, Manila; Robert E. Manly, Naga; Patrick 
J. Moore, Zamboanga ; Francisco A. Delgado, Manila. 






























DISARMAMENT CONFERENCE IN WASHINGTON 





Brief Account of Proceedings and Achievements of International Body Called Together to 
Devise Plans to Diminish the Burdens of Peace and Render More 
Remote the Horrors of War 





By WALTER GEORGE SMITH 
Former President of American Bar Association 
Member Advisory Committee to American Delegation to Conference 


HE tragic failure of the Peace Conference in 
"T Paris to secure the adhesion of the United 

States to the scheme of a League of Nations 
left the world in a state of uncertainty and con- 
fusion unprecedented in modern times. By com- 
mon consent it was recognized among all thinking 
people that some radical step must be taken to 
relieve the bankrupted nations of Europe from the 
pressure of taxation and revivify their manufactures, 
trade and commerce, and that it was only less im- 
portant for the well-being of the United States that 
this should be done. With a few notable excep- 
tions, American as well as European statesmen 
recognized the fact that all the civilized nations 
of the world depend upon each other to a greater or 
less extent, and that commercial depression in one 
part of the world must necessarily affect the pros- 
perity of all other parts. The sudden crash of 


ancient monarchies in Russia, Austria, and Ger- 
many, the creation of new states under democratic 
forms of government in Europe and in Asia, among 
peoples quite uneducated in self-government, the 


enormous material destruction of every kind of 
property, presented a picture of distress calling for 
the wisest and most forbearing statesmanship. 

The task of reconstruction must be carried 
through or civilization, as we have known it, will 
fail. 

But such is the condition of jealousy and bitter 
hatred among European peoples that the stoutest 
heart might feel misgivings. For reasons well 
known to us all and which it is unnecessary now to 
dwell upon, the treaty of Versailles failed of rati- 
fication in the United States Senate, and by an 
overwhelming majority at the last Presidential elec- 
tion, the American people approved of its rejection ; 
but it does not follow that they rejected the idea of 
an understanding among nations which, without 
imperilling the sovereignty of any one nation, would 
embody an agreement that would redound to the 
advantage of all nations. A policy of isolation, 
unless it be for remote and comparatively insignif- 
icant communities, in this age of the world is im- 
possible. The old selfish statesmanship of national 
aggrandizement, without regard to the well-being 
of other nations, still keeps a tenacious grasp upon 
the minds of European statesmen and is largely 
shared in our own country. After centuries of trial 
it has ended in the prostration of the world. A new 
policy, which recognizes that the prosperity of all 
is bound up in equality of opportunity in the ave- 
nues of trade and commerce for every nation, is 
gradually pervading the minds of statesmen, though 
it makes slow headway. It is obvious that con- 
fusion and unhappiness in private life follow from 


ignorance and violation of economic laws, and the 
same rule holds good for a nation. It behooves 
those in power therefore to walk warily and avoid 
the influences of sentiment and emotion in dealing 
with their responsibilities. They must keep their 
feet on the ground, however deeply their hearts may 
be touched, but it should be remembered that any 
deviation from the rules of justice and fair dealing 
in matters of statesmanship brings its punishment 
upon nations as upon individuals. 

These general reflections seem appropriate in 
considering the work of the Disarmament Con- 
ference. Indeed they are in the minds of every one. 
In his invitation to Great Britain, Japan, France 
and Italy under date of August 11, 1921, President 
Harding does not exaggerate when he says: 

Productive labor is staggering under an economic 
burden too heavy to be borne unless the present vast 
public expenditures are greatly reduced ... 

The enormous disbursements in the rivalries of 
armaments manifestly constitute the greater part of the 
encumbrance upon enterprise and national prosperity. 
It is the earnest wish of the government that through 
an interchange of views ... it may be possible to find 
a solution of Pacific and Far Eastern problems. 

He therefore invited these nations and also 
China, Belgium, the Netherlands and Portugal— 
Powers all directly interested—“to participate in a 
conference on the subject of Limitation of Arma- 
ments in connection with which Pacific and Far 
Eastern questions will also be discussed to be held 
in Washington on November 11, 1921.” 

The project of a conference was so obviously 
wise that it was promptly and cordially accepted by 
all the nations invited. The 11th of November, 
1921, was devoted to the memorable obsequies of 
The Unknown Soldier, and on the 12th the delega- 
tions assembled in the beautiful Continental Hall 
in Washington. Such a gathering has not met be- 
fore on American soil. In the presence of the 
members of Congress and a distinguished audience, 
leading statesmen from each of the nations invited 
listened with rapt attention to the opening speech 
of President Harding and then organized, yw 
selection of Secretary Charles E. Hughes as Chair- 
man, and proceeded at once to grapple with the 
questions before them. The addresses of the Presi- 
dent, the Secretary and the representatives of the 
Powers were worthy of the occasion. 

With an eloquence permeated by all the sin- 
cerity of a fine nature, the President bade the dele- 
gates a cordial welcome to the Capital of the United 
States of America: 

Here is a meeting I can well believe which is an 
earnest of the awakened conscience of twentieth 
century civilization. It is not a convention of remorse, 
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nor a session of sorrow. It is not the conference of 
victors to define terms of settlement, nor is it a council 
of nations seeking to remake human kind, it is rather 
a coming together from all parts of the earth to apply 
the better attributes of mankind to minimize the faults 
in our international relationships ... Inherent rights 
are of God, and the tragedies of the world originate 
in their attempted denial. The world today is infring- 
ing their enjoyment by arming to defend or deny when 
simple sanity calls for their recognition through com- 
mon understanding ... Contemplating the measure- 
less cost of wars, and the continuing burden of arma- 
ment, all thoughtful peoples wish for limitation of 
armament and would like war outlawed. 

When the President retired, Secretary Hughes, 
in a masterly address, set out specifically the pur- 
pose of the conference. He said that it was the 
view of the American Government that the con- 
sideration of armament and the examination of the 
Far Eastern Questions should be dealt with with- 
out delay, through the distribution of work among 
designated committees, without either subject being 
treated as a hindrance to the proper consideration 
and disposition of the other. He recalled the noble 
aspirations which were voiced twenty-three years 
ago in the imperial rescript of his Majesty the Em- 
peror of Russia, when he proposed the conference 
which was to occupy itself with the excessive 
armaments which were diverting hundreds of mil- 
lions from national culture and economic progress 
to acquiring engines of terrible destruction, and 
which resulted in the meeting at The Hague in 1899. 

He referred to the opposition of the Imperial 
German Government to disarmament at the second 
Peace Conference, pointing out that although it 
made notable progress “in provision for the peace- 
ful settlement of controversies, it was unable to deal 
with limitation of armament except by resolution 
in terms. ... But if we are warned by the inade- 
quacy of earlier endeavors for limitation of arma- 
ment we can not fail to recognize the extraordinary 
opportunity now presented. What was con- 
venient or highly desirable before is now a matter 
of vital necessity . . . The time has come and this 
conference has been called not for general resolu- 
tions or for mutual advice, but for action. . . The 
core of the difficulty is to be found in the: competi- 
tion in naval programmes. . . and in order appro- 
priately to limit naval armament competition in its 
production must be abandoned. .. . It would also 
seem to be a vital part of the plan for the limitation 
of naval armament that there should be a naval 
holiday. It is proposed that for a period of not less 
than ten years there should be no further construc- 
tion of capital ships. Four general principles 
have been applied: 

“1. That all capital ship building programmes 
either actual or projected should be abandoned ; 

“2. That further reduction should be made 
through the scrapping of certain of the older ships; 

“3. That in general regard should be had to 
the existing naval strength of the Powers con 
cerned ; 

“4. That the capital ship tonnage should be 
used as the measurement of strength for navies, 
and a proportionate allowance of auxiliary com- 
batant craft prescribed.” 

He then explained the principal features of the 
proposed agreement. For the United States this 
would result in a reduction of fifteen new capital 
ships under construction with a total tonnage, when 
completed, of six hundred and eighteen thousand 





tons, upon which three hundred and thirty millions 
of dollars had been spent; to scrap old battleships of 
two hundred and twenty thousand seven hundred 
and forty tons, making a total of ships of eight 
hundred and forty-five thousand seven hundred and 
forty tons. 

For Great Britain to stop further construction 
of four new Hoods aggregating one hundred and 
seventy-two thousand tons, and, in addition to the 
four Hoods, other ships making a total tonnage of 
five hundred and eighty-three thousand three hundred 
and seventy-five tons. For Japan to abandon her pro- 
gramme of ships not yet laid down, being two battle 
ships and four battle cruisers, and reduce seven 
battleships with a total tonnage of two hundred and 
eighty-nine thousand one hundred tons, and pre- 
dreadnaughts and capital ships of the second line 
of one hundred and fifty-nine thousand eight hundred 
and twenty-eight, making a total of four hundred 
and forty-eight thousand nine hundred and twenty- 
eight tons. 

Provision for replacement was suggested so 
there should be an agreed maximum of capital ships 
tonnage as follows: 


For the United States 500,000 tons 
For Great Britain 500,000 tons 
For Japan 300,000 tons 


Subject to the ten-year limitation and the maxi- 
mum, standard capital ships may be replaced when 
they are twenty years old by new capital ship con- 
struction. 

No capital ship may be built in replacement 
with a tonnage displacement of more than 35,000 
tons. 

The plan includes provision for the limitation 
of auxiliary service combatant crafts, submarines 
and air-plane destroyers, set out in detail. 

Space does not permit quotations from the ad- 
dresses of Mr. Balfour, of the English delegation ; 
Baron Kato, of the,Japanese; M. Briand, of the 
French ; Senator Schanzer, of the Italian delegation ; 
nor those briefer, but equally cordial, of the repre- 
sentatives of China, Belgium, Holland and Portugal. 
All expressed their approval of the principles enun- 
ciated by the Chairman of the Conference. 

All the delegations came to Washington ac- 
companied by a staff of experts prepared to deal 
with the technical questions necessarily involved in 
the agenda of the Conference. These agenda cov- 
ered two general subjects which were subdivided as 
follows: 


LIMITATION OF ARMAMENT 


One. Limitation of Naval Armament, under 
which shall be discussed 
(a) Basis of limitation. 
(b) Extent. 
(c) Fulfillment. 
Two. Rules for control of new agencies of war- 
fare. 
Three. Limitations of land armament. 


PaciFic AND Far EASTERN QUESTIONS 


One. Questions relating to China. 
First: Principles to be applied. 
Second: Application. 

Subjects: 
(a) Territorial integrity. 
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(b) Administrative integrity. 
(c) Open door — equality of commercial 
and industrial opportunity. 
(d) Concessions, monopolies or prefer- 
ential economic privileges. 
(e) Development of railways, including 
plans relating to Chinese Eastern 
Railway 
(f) Preferential railroad rates. 
(g) Status of existing commitments. 
Two. Siberia. 
(Similar headings.) 
Three. Mandated Islands. 
(Unless questions earlier settled). 


Electrical Communications in the Pacific. 


Under the heading of “Status of Existing 
Commitments” it is expected that opportunity 
will be afforded to consider and to reach an 
understanding with respect to unsettled ques- 
tions involving the nature and scope of com- 
mitments under which claims of rights may 
hereafter be asserted. 

At the Second Plenary Session the necessary 
committees were appointed and their duties defined. 

The Chinese delegates submitted ten proposi- 
tions respecting the territorial integrity of the 
Chinese Republic, undertaking on her part not to 
alienate or lease any portion of her territory and 
to give equal opportunity for commerce to all na- 
tions, the Powers to agree not to make any treaty 
or agreement affecting China without previously 
notifying that Power, and giving her a chance to 
participate. All special rights and privileges not 
so made known to be null and void. And all exist- 


ing rights and privileges to be examined with a 


view to ascertaining whether they are valid. Exist- 
ing limitations upon China’s political, jurisdictional 
and administrative freedom of action to be removed. 
Reasonable, definite terms of duration to be at- 
tached to China’s present commitments. Grants to 
be construed strictly in favor of the grantors. 
China’s right as a neutral to be respected in future 
wars. Provision to be made for a peaceful settle- 
ment of international disputes and for future con- 
ferences for discussion of international questions. 

The Third Plenary Session held was made 
notable by the address of the French Prime Min- 
ister, M. Briand. In effect, he stated that it was 
impossible for France, in view of the attitude of 
the German people and the danger of Russian 
bolshevism, materially to reduce her army. 

“To make peace,” said he, “. . . it is not suffi- 
cient to reduce effectives and decrease war raaterial. 
That is the physical side. There is another 
consideration. A moral disarmament is as 
necessary as the material one. . . . I have the right 
to say to you that in Europe as it is at present, there 
are serious elements of instability. There are such 
conditions prevailing that France is obliged to face 
them and to contemplate the necessary factors from 
the point of view of her own security.” 

He denied that France sought any military 
supremacy, saying that if there is a country that 
wants peace with all her heart, it is France. But 
on the other hand Germany “has the same designs 
which she entertained before the war—she has kept 
the same preoccupations and she cherishes the same 
ambitions as the Hohenzollerns did.” To support 


this contention, he quoted from Ludendorff, as one 
of the highest German authorities. He then asked: 

After a war that has caused the death of millions 
of men, after the sore wounds that have been inflicted 
and that are still bleeding in the sides of the coun- 
tries of Europe, ... how can you expect that France 
should close her eyes to such words? 

He dwelt on the fact that notwithstanding the 
destruction of military armament and supplies in 
Germany, she still has 7,000,000 men who have 
made war, and who with their officers can be en- 
rolled at any time. He dwelt on Germany’s capac- 
ity to manufacture war material and asserted that 
if France had not had an army, European war would 
already have broken out again. While France can- 
not disarm under existing conditions, if it were 
known that she were not morally alone, it would 
have an immense effect in restaining German hos- 
tility. 

The speech of Mr. Balfour, following the 
French statesman’s discourse, did not commit Great 
Britain to any specific plan of assistance to France. 
He said: 

That the liberties of Europe and the world in gen- 
eral, and of France in particular, should be maintained 
and guarded against the dominating policy of her 
eastern neighbor is the cause for which the British 
Empire fought and in which the British Empire still 
believes. 

In summing up the debate on land armament, 
Chairman Hughes said, amid great applause: 

No words ever spoken by France have fallen upon 
deaf ears in the United States. The heart of America 
was thrilled by her valor and her sacrifice, and the 
memory of her stand for liberty is imperishable in 
this country, devoted to the institutions of li fips. © 
There is no moral isolation for the defenders of lib- 
erty and justice. 

While it is obvious that the size of an army is a 
domestic question and only becomes a matter of 
common concern when it is of disproportionate 
strength, there are various questions connected with 
the rules of war on land, as on sea, which have been 
recognized as appropriate for international agree- 
ment. One of the most vital questions resulting 
from the recent war is the use of chemical gases. In 
the opinion of the Advisory Committee, acting on 
a report signed by General Pershing as Chairman 
of the Land Armament Sub-Committee, chemical 
warfare should be abolished among nations as ab- 
horrent to civilization. It is a cruel, unfair and 
improper use of science, and fraught with gravest 
danger to non-combatants, and demoralizing to the 
better instincts of humanity. 

While the Conference had no difficulty in agree- 
ing upon the proportion of capital ships to be main- 
tained by each nation, when it came to the question 
of auxiliary shipping and especially the submarine, 
much difference of opinion developed. Great 
Britain would have been content to abolish the use 
of the submarine entirely. This, however, was not 
satisfactory to France nor, indeed, to any of the 
nations other than Great Britain. 

The Committee was of opinion, and so advised 
the Plenipotentiaries, that unlimited submarine war- 
fare should be outlawed. If the submarine is re- 
quired to operate under the same rule as combatant 
surface vessels, no objection can be raised as to its 
use. Against combatant ships there can be no 
objection to the use of submarines. For such use it 
has come to stay. As a scout it also has a legiti- 
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mate use. The proposal of the total tonnage of 
submarines made by the United States was: 
For the United States. ..90,000 tons 
For Great Britain....... 90.000 tons 
. 2 ear: 54,000 tons 
This allotment was unsatisfactory to France, 
and a good deal of feeling resulted from the appre- 
hension that she harbored the purpose of strength- 
ening herself in this arm of naval warfare against 
Great Britain. Any such intention was emphati- 
cally repudiated, however, by the French Delegates. 
The greatest difficulty of the Conference has 
been an adjustment of the complicated problems 
arising out of China’s relation to the world. The 
policy of the United States has been for years to 
treat with the utmost consideration the national 
spirit of China, and to agree to nothing that would 
put obstacles in the way of equal facilities for all 
nations to trade with her. These principles were 
embodied in a series of resolutions introduced by 
Mr. Elihu Root in the Committee on Pacific and 
Far Eastern Questions, which were adopted after 
full discussion and amendment in the following 
form: 

It is the firm intention of the Powers attending 
this Conference hereinafter mentioned, to wit: The 
United States of America, Belgium, the British Em- 
5 France, Italy, Japan, The Netherlands and Por- 
tugal— 

. (1) To respect the sovereignty, the independence 
and the territorial and administrative integrity of China. 

(2) To provide the fullest and most unembar- 
rassed opportunity to China to develop and maintain 
for herself an effective and stable government. 

(3) To use their influence for the purpose of 
effectually establishing and maintaining the principle 
ef equal opportunity for the commerce and industry 
of all nations throughout the territory of China. 

(4) To refrain from taking advantage of the 
present conditions in order to seek special rights or 
privileges which would abridge the rights of the sub- 
jects or citizens of friendly states and from counte- 
nancing action inimical to the security of such states. 

The complications are enhanced by the fact that 
Siberia, and indeed the whole Pacific coast of Rus- 
sia at different points, has been taken over by 
Japanese troops, including the Island of Sakhalin. 
The occupation of Siberia resulted from an oral 
agreement between the United States, Great Britain, 
Italy and Japan for the sending of troops into 
Siberia to prevent an attack on the Czecho-Slovak 
armies which, after deserting the Austro-Hungarian 
armies and fighting in the Russian ranks, after the 
Russian Revolution, came by way of the Trans- 
Siberian Railroad to Vladivostok. There were 
many German and Austrian prisoners of war in 
Siberia at the time, and it was feared this might 
result in disorder. But when the Czecho-Slovaks 
were taken away from Vladivostok in 1919, all the 
troops withdrew from Siberia excepting the Japan- 
ese. Their continued presence there, and also in 
the northern half of the Island of Sakhalin and the 
Port of Nikolaievsk, both of which points they now 
hold, was not contemplated by the international 
agreement. It is strongly objected to by the Siberi- 
ans, who have set up an independent government. 
Unless the Japanese withdraw from Siberia, there 
will be continued friction, and when an ordered 
government comes to Russia the chances of war 
over this question are very serious. 

The Japanese insist that it is not their inten- 
tion to keep their troops either in Siberia or South- 











ern Manchuria longer than is necessary to protect 
the railroad lines, and to keep order. 

The most serious difficulty perhaps in settling 
the Far Eastern Question is the political demoraliza- 
tion of China. While the government at Pekin is 
recognized by the Conference, there is another gov- 
ernment at Canton of some strength, and each of 
the provinces has a chief who in many respects acts 
independently. China has no jurisdiction over her 
own import or export duties. There is a Chinese 
Maritime Customs Administration, presided over by 
a British subject, and administered by foreigners. 
The import tariff duty is but five per cent. The 
finances of China are in reality controlled by foreign 
ministers, and the power has been used to prevent 
the unanimous consent necessary to the release of 
any balance remaining after the payment of any 
loans made to the Chinese Government, unless some 
concession is yielded. The Chinese tariff of five 
per cent has been practically the same since 1842. 
China has therefore been powerless in the most 
important department of government. A tax known 
as the “Likin” tax is levied on merchandise passing 
from one province to another. The situation is 
further complicated by the fact that a reduction on 
import duties of one-third is permitted on all goods 
transported by land. And France, Great Britain 
and Japan, owning as they do portions of the main- 
land of Asia adjacent to China, have obtained the 
same privileges. 

China also felt aggrieved because of the exist- 
ence of foreign postal agencies, wireless telegraph 
stations, and other extraterritorial rights claimed or 
exercised by foreign powers. A Sub-Committee on 
Extraterritorial Rights reported a resolution which 
was unanimously adopted, providing that the 
Powers establish a commission to inquire into the 
present practice of extraterritorial jurisdiction in 
China and into the laws and the judical system and 
the methods of judicial administration of China, 
with a view to reporting to the Governments of the 
several Powers their findings and their recommen- 
dations. 

Perhaps the most irritating controversy be- 
tween China and Japan has been that arising out 
of the occupation by the latter Power of portions 
of Shantung Province. As is well known, the 
Japanese having driven out the Germans, claimed 
to succeed to their concessions which had been ex- 
torted in 1898, and which covered Kiaochow Bay 
and the City of Tsingtao for a period of ninety-nine 
years. Russia, during the same year, obtained a 
lease of Port Arthur, Dairen, and surrounding 
waters. France in the same year obtained a conces- 
sion of Kwanchowan on the coast South of Hong- 
kong for ninety-nine years. The same year Great 
Britain obtained the Kowloom extension of the 
Hongkong territory, being part of the mainland 
opposite the island of Hongkong, for a term of 
ninety-nine years, and also the lease of the town 
and Bay of Wei-hei-wei, to be held for as long a 
period as Port Arthur is occupied by Russia. In 
1915 Japan presented her drastic twenty-one de- 
mands on China, requiring among other offensive 
things her approval of any agreement that Germany 
might make with Japan in relation to the Province 
of Shantung. 

By the Treaty of Versailles, all Germany’s 
rights in Shantung were transferred to Japan. 
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Japan was already in possession of Port Arthur, 
having won it from Russia in 1905, together with 
certain rights in the South Manchuria Railway. 
This possession and right were extended in 1915 
under the pressure of the twenty-one demands. 

To bring about an agreement that would settle 
all these irritating questions, required patience and 
forbearance in the highest degree. A vast step has 
been taken at the Conference in Washington, by an 
agreement between China and Japan announced at 
the Plenary Session on February first. This agree- 
ment provides that Japan shall restore to China the 
former German leased territory of Kiaochow. A 
Commission will be appointed by the two Powers 
to carry out the detailed arangements and a transfer 
and adjustment will be made as soon as possible, 
and in any case not later than six months. Upon 
the successful consummation of this far-reaching 
plan it may well be hoped that other impairments of 
China’s sovereignty will end. The British Empire 
has made a significant beginning by announcing the 
intended restoration of Wei-hei-wei, while France 
has indicated her intention to restore Kwangchowan 
under conditions. While the Far Eastern Question 
has not been completely settled, such a beginning 
is more than encouraging, and taken in connection 
with the other results of the Conference, goes to 
show how wise it has been in the planning and how 
skillful in its conduct. 

The Conference closes with the completion of 
the first part of its program closely following the 
scheme of the United States Government as first 
outlined. The Five-Power treaty permits the 


United States 500,650 total tonnage; the British 
Empire 580,450 total tonnage; France 221,170 total 
tonnage; Italy 182,800 total tonnage; Japan 301,320 


total tonnage. 

The submarine menace on sea and the use of 
poison gas on sea or land are dealt with in a special 
treaty, both embodying the principles advocated by 
the United States. Submarines may be used but 
not against merchant vessels, unless the crew and 
passengers have been first placed in safety. In 
other words, the same rule shall apply to undersea 
as to surface craft. The use of poison gas is abso- 
lutely prohibited. 

In commenting upon this treaty, Mr. Root said: 

This treaty is an attempt to crystallize in simple 
and unmistakable terms the opinion of civilization that 
already exists. This treaty is an appeal to that clear 
opinion of the civilized world that henceforth no nation 
shall dare to do what was done when the women and 
childrén on the Lusitania went to their death by wanton 
murder upon the high seas. 

And Mr. Hughes, concluding his exposition of 
the Disarmament Treaty, well said: 

No more extraordinary or _ significant treaty 
has ever been entered into. It is extraordinary because 
we no longer merely talk of the desirability of dimin- 
ishing the burdens of armament, but we actually limit 
them. It is extraordinary because this limitation is 
effected in that field in which nations have been most 
jealous of their power and in which they hitherto 
have been disposed to resent any interference with 
their power. 

Not strictly within the scope of the agenda, but 
naturally cognate thereto, was the treaty for the 
preservation of peace and the maintenance of their 
respective rights between the United States, the 
British Empire, France and Japan in relation to 
their insular possessions and insular dominions in 


the region of the Pacific Ocean. This treaty is brief, 
but comprehensive. It provides that if there should 
develop a controversy arising out of the Pacific 
questions between any of the contracting parties 
which can be settled by diplomacy, a joint confer- 
ence shall be held to consider the whole subject. 
If the rights of any of the parties are threatened by 
aggressive action by another Power, they shall con- 
sult jointly to meet the exigencies of the case. The 
agreement is to remain in force for ten years and 
when ratified the agreement between Great Britain 
and Japan shall terminate. 

Should this treaty be ratified, combining with 
it the fixed limitations of land fortifications in the 
Pacific which have been definitely agreed to, all 
sources of irritation arising from territorial ambi- 
tions would seem to be removed as between the 
United States and Japan. 

China has felt deeply aggrieved because of the 
enforcement against her of Japan’s twenty-one 
demands in 1915. Without going into them in de- 
tail, it is sufficient to say that in effect they made 
China a vassal of Japan, and giving as they did 
special rights to Japan, they would seriously affect 
trade opportunities of other nations. A treaty between 
China and Japan settling questions relating to Shan- 
tung was negotiated during the Conference. This will 
go far towards removing one of the most seri- 
ous causes of irritation between the two countries. One 
of the happiest results of the Conference has been 
the renunciation by Japan of an important part of her 
demands, whereby financial and railway operations 
in South Manchuria and Eastern Manchuria are 
thrown open to the international financial con- 
sortium of which the United States is a member. 

A significant resolution was one providing for 
the filing with the General Secretary of the Con- 
ference a list of all treaties, conveyances, exchange 
of notes, or other international agreement between 
any of the Powers represented and China. To give 
notice within sixty days from its conclusion of any 
agreement in the future and to notify the Powers 
represented of all contracts between other nationali- 
ties and the Chinese Government regarding conces- 
sions, franchises, options or preferences with respect 
to railways, mining, forestry, navigation, river con- 
servancy, harbor works, etc., and any made in the 
future. 

The Anglo-Japanese Alliance is terminated by 
the Four-Power treaty. Other settlements have 
been the Yap dispute and the allocation of the for- 
mer German cables in the Pacific, subject to the 
approval of Italy and Holland. 

The United States and the British Empire and 
Japan by Article 19 of the Naval Treaty deal spe- 
cifically with the matter of fortifications of naval 
bases, providing: 

1. That the status quo at the time of the sign- 
ing of the treaty shall be maintained by the United 
States on any of its insular possessions, or which it 
may now acquire in the Pacific Ocean, except those 
adjacent to the coast of the United States, Alaska 
and the Panama Canal Zone, not including the Aleu- 
tian Islands and the Hawaiian Islands. 

For Great Britain, Hongkong and the insular 
possessions of the British Empire in the Pacific 
Ocean East of meridian 110 deg. East longitude, 
excepting those adjacent to the coast of Canada, the 
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New Zealand. 

For Japan, the Kurile Islands, the Bonin 
Islands, Amami-Oshima Islands, the Loochow 
Islands, Formosa and the Pescadores, and any in- 
sular territories or possessions Japan may herein- 
‘after acquire. 

This means for each of these Powers that no 
new fortifications or naval bases shall be established 
in the territories and possessions specified ; that no 
measures shall be taken to increase the existing 
naval facilities for the repair and maintenance of 
naval forces; that no increase shall be made in 
coast defenses, not including, however, the repair 
and replacement of worn-out weapons and equip- 
ment as is customary in time of peace. 

On February 4th the treaties relating to the 
revision of the Chinese customs tariff and cognate 
matters, the treaty to safeguard the rights and inter- 
ests of China, six resolutions providing for the 
establishment of a Board of Reference in Pekin to 
consider questions arising from the application of 
the open door principles, approving supplement to 
the Four-Power treaty removing the mainland of 
Japan from discussion by specifying Formosa, the 
Pescadores, the Japanese half of Sakhalin and the 
mandated islands as Japanese possessions which are 
guaranteed by the treaty, relating to the Chinese 
Eastern Railway, taking note of the American, 
Japanese and French statements as to their attitude 
regarding the continuance of Japanese troops in 
Siberia, the statements of the same Powers on 
Japanese twenty-one demands on China, a declara- 
tion by China that she would not alienate any of 
her territory, a declaration by the five Powers 
signatories of the naval treaty that they would re- 
gard it as a “breach of honor” to sell any of the 
warships designated for scrapping between the pres- 
ent and the date of the ratification of the treaty— 
constituted the summing up of the twelve weeks of 
deliberation. Felicitous speeches were made by rep- 
resentatives of all the delegations, that of Mr. Bal- 
four being perhaps the most notable. After dwelling 
upon the complexity of the problems which the 
Conference had been called upon to solve, he showed 
their interconnection, saying: 

I regard the Chinese problem as the root, as the 
first stage; I regard the quadruple arrangement as 
the second stage; and the third stage of this great 
policy of peace and disarmament, the diminution of 
fleets and the cessation of rival building between the 
great maritime powers. It is to the genius and 
inspiration of those who have directed the policy of 
the United States in this matter that this stage stands 
out unique in history . . . A great and successful effort 
to diminish the burdens of peace and to render more 
remote the horrors of war. 


On February 6th the Conference assembled for 
the last time in open session, and the delegates 
solemnly affixed their signatures to the treaties. In 
simple words which were the more eloquent because 
of the evident sincerity of the speaker, the President 
of the United States, who had opened the Confer- 
ence, closed it: 


This Conference has wrought an utterly great 
achievement ... The faith plighted here today, kept 
in national honor, will mark the beginning of a new 
and better epoch in human progress ... It little mat- 
ters what we appraise as the outstanding accomplish- 
ment. Any one of them alone would have justified 
the Conference ... You have written the first delib- 


Commonwealth of Australia and its territories and 





erate expression of the great Powers in the conscious- 
ness of peace, of war’s utter futility, and challenged 
the sanity of competitive preparation for each other’s 
destruction. You have halted folly and lifted burdens 
and revealed to the world that the one sure way to 
recover from the sorrow and ruin and staggering ob- 
ligations of a world war is to énd the strife and prepa- 
rations for more of it, and turn human energies to the 
constructiveness of peace ... 

It is all so fine, so gratifying, so reassuring, so 
full of promise that above all the murmurings of a 
world sorrow not yet silenced, above the groans which 
come of excessive burdens not yet lifted, now to be 
lightened, above the discouragements of a world yet 
struggling to find itself after surpassing upheaval 
there is a note of rejoicing which is not alone ours 
or yours, or all of us, but comes from the hearts of 
men of all the world. 


No one who ponders the lessons of history can 
fail to appreciate the significance of this happy out- 
come. Nine nations met on terms of absolute 
equality to deal with problems of far-reaching mo- 
ment in the whole human race. By unanimous 
agreement they have decided to be governed by the 
common sense of right and justice, with none but a 
moral sanction. There is no threat of war or force, 
but the nation that would violate the solemnly 
plighted faith would bring upon itself a penalty 
more weighty,—the moral condemnation of civiliza- 
tion. 





Committee on Internal Revenue Law Asks 
Suggestions 


A majority of the Special Committee on In- 
ternal Revenue Law and its Means of Collection 
met in Washington, D. C., January 17 and 18. 
Chairman Charles Henry Butler, Mr. Murray M. 
Shoemaker of Cincinnati and Mr. George Maurice 
Morris of Washington, D. C., constituting the mem- 
bers present, called upon Commissioner of Internal 
Revenue D. H. Blair and the other principal offi- 
cers of the Bureau of Internal Revenue and ex- 
plained to these gentlemen the purpose of the As- 
sociation’s committee. 

As a result of these conversations and its own 
consultations, the committee concluded to ask the 
assistance of your columns in securing such sug- 
gestions from the members of the Association 
generally as those members consider conducive to 
improving the effective cooperation of taxpayers 
and their attorneys with the officers of the Bureau 
of Internal Revenue in the administration of the 
federal revenue laws and the regulations issued 
thereunder. 

As a guide to the type of suggestions we are 
seeking, we set forth two -of those which are pro- 
posed for final adoption at the meeting of the full 
committee to be held in Washington, D. C., March 
27 and 28: 

That attorneys once enrolled as entitled to prac- 
tice before the Treasury Department shall have per- 
mission to represent any given taxpayer upon showing 
reasonable evidence indicating their authorization by 
the taxpayer. 

That any opinion, recommendation, or decision 
rendered by the Department, or sub-division thereof 
affecting any particular taxpayer, shall be communi- 
cated to him and be made available to any other tax- 
payer affected by the general principle enunciated in 
such opinion, recommendation or decision. 

All suggestions should be in the hands of the 
Secretary of the Committee, George Maurice Mor- 
is, Union Trust Building, Washington, D. C., on 
or prior to March 20, 1922 
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How the American Lawyer by a Notable Contribution to the Jurisprudence of His Day Has 
Set Forward the Coming of Justice Between Both Men and Nations* 





By Hon. Joun W. Davis 
Of the New York Bar 


erosity of the legal profession in general and 

of the Bar of the State of New York in particu- 
lar than the fact that at one and the same moment 
you admit a new-comer to the fellowship of your 
Association and to the privileges of your floor. I 
beg to assure you that I do not lack appreciation 
of this double honor. To enter one’s name upon 
a roll that bears and has borne the names of so 
many who have led both their profession and the 
nation, and to speak from a platform which of itself 
gives distinction to its occupant are honors indeed. 
In such circumstances to mention duty seems lack- 
ing in graciousness, and yet the thought of a re- 
ciprocal obligation is not wholly absent from my 
mind; for I cannot think that any American lawyer 
has fully met the rightful demands of his profession 
until he has made himself an active member of his 
local, state and national bar associations. 

We are a scattered folk, we American lawyers. 
We issue from a multitude of law schools after 
diversified courses of study, and are admitted to 
the bars of our several jurisdictions under regu- 
lations as multiform as legislative ingenuity forty- 
eight times multiplied can devise. Each for him- 
self becomes speedily immersed in subjects that 
in their variety run the whole gamut of human 
experience, and random discipline is administered 
to us by a legion of independent and disconnected 
tribunals. So far as I am aware, this situation is 
not paralleled among the lawyers of any other 
country. The sole tie which unites us is that in a 
common language we serve a common law and in- 
herit from those who have gone before common 
traditions of loyalty, of service and of honor. 

The duty to maintain and transmit these tra- 
ditions unimpaired stands in the forefront of those 
debts which every lawyer owes to his craft; and 
since it is a thing only to be performed effectively 
by concerted action, it forms in and by itself a 
sufficient reason for the formation of bar associa- 
tions and makes the call to membership .in them 
imperative. Not only have the bar associations of 
the United States done a vital work in guarding 
the standards of professional training and conduct, 
but they offer the only avenue to solidarity, and 
in the last resolve the most effective means of in- 
spiration and of discipline." The profession should 
not rest content until every lawyer worthy of the 
name is inscribed upon their rolls. 

But grave as these things are, and great as is 
the service which a bar association can render to 
the law as a vocation, there are other functions 
even more exalted. The excelling call upon both 
law and the lawyers must forever be the pursuit 
of Justice and the advancement of Jurisprudence,— 


Teens could be no better proof of the gen- 


*Address delivered before the New York State Bar Association, Jan. 
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that Justice which Justinian defines as “the set and 
constant purpose which gives every man his due,” 
and that Jurisprudence which he describes as “the 
knowledge of things divine and human, the science 
of the just and the unjust.” In the scales both of 
God and man we are to be weighed by our success 
or our failure in this pursuit, and in this field, un- 
limited by any bounds save those of time and space, 
there is labor enough for all. 

It is the fashion to charge against lawyers that 
they are over-fond of fixed rules and precedents, 
and too greatly immersed in the study of the past 
to give proper heed to present and future demands. 
But who better than the lawyer should know that 
Jurisprudence, if it is to be the handmaid of Justice, 
must be a living thing, growing, expanding and 
developing with the living things which it serves; 
that it must constantly adapt itself to the chang- 
ing modes and manners and ideas of men; and that 
while it need not forget the accumulated experience 
of the past, it must strive untiringly to clear the 
path for the oncoming future. I should like in what 
I have to say to you tonight to demonstrate that 
the American lawyer has not been insensible to 
these considerations; and that in a very notable 
contribution to the jurisprudence of his day he has 
set forward the coming of Justice between both 
men and nations. 

The incidents of which I wish to speak begin 
at the old City Hall in Philadelphia in the year 
1793, when the case of Oswald, Administrator, versus 
The State of New York, was called in the new-born 
Supreme Court of the United States. New York 
furnished both the scenario and the principal ac- 
tors. The Chief Justice who presided was a New 
York lawyer, and the Marshal, Matthew Clarkson, 
is reported to have been the only person in behalf 
of whose appointment to office John Jay ever in- 
terested himself. Upon the calling of the case, he 
was directed to proclaim that “any person having 
authority to appear for the State of New York is 
required to appear accordingly”; and when no one 
had come forward in response, it was ordered by 
the Court that “unless the State appears by the 
first day of the next Term to the above suit or 
show cause to the contrary, judgment will be en- 
tered by default against the State.” 

Who was Oswald, who was his decedent, what 
the claim against the State, and for what reason a 
different counsel appeared in his behalf each time 
that the case was noted by the Court—these things, 
as well as the terms of settlement which removed 
it from the Docket, are not entered in the volumes 
of the Reports; but though the actors and their 
memories have long since passed away, the event 
in which they participated was nothing less than the 
first assertion by the newly established court of its 
jurisdiction over the sovereign states of the Union, 
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and its right to adjudicate against them. True, at a 
still earlier term notice was taken of a suit by one Van- 
stophorst and Others vs. The State of Maryland, in 
which the illustrious names of Luther Martin and 
Edmund Randolph appear as opposing counsel; but 
the discontinuance of this case without costs to either 
party leaves to the Oswald case the distinction of 
being the first in which the power of the Court to 
render judgment in invitum was boldly avowed. 

One wonders whether any of those who were 
present on that occasion sensed its significance or 
realized how great a force had entered the life of the 
nation. Certainly Jay himself did not, or he could 
never have written eight years later that he “left the 
Bench perfectly convinced that under a system so de- 
fective it would not obtain the energy, weight and dig- 
nity which were essential to its affording due support 
to the national government; nor acquire the public 
confidence and respect which, as a last resort of the 
justice of the nation, it should possess.” 

Perhaps it seemed to him and others a wholly 
natural occurrence. Judicial controversies to which 
States were parties were of course not new in history 
or unknown in America. Classical scholars as were so 
many of the men of that day, they had read of Greece 
and her Amphyctionic Councils, and knew that under 
the Holy Roman Empire the Imperial Chamber and 
the Aulic Council had quarreled down the centuries 
over their respective jurisdictions. Disputes be- 
tween the Colonies had been more than once submitied 
to the King sitting in Council (Colony of Rhode Is- 
land vs. Colony of Connecticut—1722; Colony of 
Rhode Island vs. Colony of Massachusetts—1746) ; 
and some which existed in 1776 were still in being 
when the Constitution itself was adopted. Under the 
Articles of Confederation, Congress as a last resort 
on appeal “in all disputes and differences now sub- 
sisting or that hereafter may arise between two or 
more States concerning boundaries, jurisdiction or any 
other cause whatever,’ had proceeded to set up its 
Court of Commissioners, and to adjudicate between 
disputant States. (State of Pennsylvania vs. State of 
Connecticut—1782, 131 U. S. App. Div.) In the 
Convention itself, the judicial power had been ex- 
tended without serious debate to such controversies ; 
and Hamilton in The Federalist (LXXX) dismisses 
the subject with little more than a paragraph and the 
conclusion that “whatever practices may have a tend- 
ency to disturb the harmony between the States, are 
proper objects of Federal superintendence and con- 
trol.” But we who stand at greater distance and can 
observe the beneficent working of this institution 
throughout one hundred and thirty years cannot con- 
template the beginning of its functions without some 
sense of awe. 

What was it, after all, which made the creation of 
the court so great a departure that Detocqueville felt 
warranted in declaring that he was not aware that any 
nation of the globe had theretofore constituted a judi- 
cial power in the same manner as the Americans; and 
which evoked from Sir Henry Maine the expression 
that “the success of this experiment has blinded men 
to its novelty. There is no exact precedent for it, 
either in the ancient or the modern world.” In the 
connection which we are now considering, the novelty 
was this—that the Supreme Court of the United States 
was the first permanent court for the administration 
of international justice; a court composed, not of 
judges or commissioners selected for the event, but of 
permanent judges holding office by fixed tenure, and 








indifferent to smile or frown from the mighty litigants 
whose claims they were to be called upon to weigh; a 
fixed and continuing tribunal to whose arbitrament the 
states, having laid aside the power to make war, and 
even the independent right to negotiate, covenanted in 
perpetuity to submit. “The Supreme Court of The 
Federation,” says John Stuart Mill, in his Representa- 
tive Government, “dispenses international law and is 
the first great example of what is now one of the most 
prominent wants of civilized society, a real interna- 
tional tribunal.” 

I shall not ask you tonight to plod with me 
through the reported cases. Were the subject less seri- 
ous and the tribunal less august, you might remind me 
did I attempt it, of the irreverent soul who borrowed 
Byron’s language to describe law reports, all and sun- 
dry, as 

Smooth, solid monuments of mental pain, 

The petrifactions of the plodding brain. 

I invite you, however, to a hurried survey of the jour- 
ney which the court has come and of some of the ques- 
tions with which it has been called upon to deal. Brave 
as was the opening, more than half a century was to 
elapse before any final judgment was given against a 
litigant state ; practically a century before a state should 
sue the Union or the Union sue a state; and at the 
end of one hundred and thirty years the limits of the 
court’s mighty power are still unmarked and the cata- 
logue of possible controversies is still incomplete. In- 
deed, the court itself has said, that 
it would be objectionable and, indeed, impossible, for 
the court to anticipate by definition what controver- 
sies can and what cannot be brought within the orig- 
inal jurisdiction of this Court. (Shiras, J., in Missouri 
vs. Iilinois, 180 U. S., 208-241.) 

It is interesting to observe that the first six cases 
in which States were impleaded were all suits by 
private persons based upon money demands, with New 
York, as I have said, at the head of the list. The rap- 
idity with which they followed one another is sugges- 
tive of what would have happened if the decision in 
Chisholm vs. Georgia had not roused the country to 
its danger and provoked the Eleventh Amendment in 
time to prevent a further growth. New York again 
signalized herself by instituting in 1799 the first case 
in which two States confronted each other, when she 
vainly petitioned (4 Dall. 1) for an injunction against 
the State of Connecticut and her citizens to suspend 
actions of ejectment for lands in the so-called Con- 
necticut Gore. Not until the decision in 1846 between 
Rhode Island and Massachusetts (4 How. 591) was 
final judgment rendered in such a controversy; and 
not until Kentucky sought in 1860 to compel by man- 
damus the State of Ohio, or rather, its Governor, 
Dennison, to surrender a fugitive freed man to justice 
(24 How. 66) did anything other than a boundary dis- 
pute engage the attention of the Court. 

In this part of the Federal domain, as in so many 
others, the Civil War marked the end of the period of 
quiescence. Cases have trodden upon each others heels 
since that day, until no less than thirty-eight states of 
the Union—Alabama, Arkansas, Colorado, Connecti- 
cut, Georgia, Florida, Indiana, Illinois, Iowa, Kansas, 
Kentucky, Louisiana, Maryland, Massachusetts, Mis- 
souri, Mississippi, Nebraska, New Hampshire, New 
Jersey, New Mexico, New York, North Carolina, 
North Dakota, Pennsylvania, Ohio, Oklahoma, Ore- 
gon, Rhode Island, South Carolina, South Dakota, 
Tennessee, Texas, Vermont, Virginia, Washington, 
West Virginia, Wisconsin and Wyoming — have ap- 
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peared before the Court as plaintiffs or defendants or 
both in suits with their sovereign sisters. Three times 
has the Union brought its own suit against the State; 
and five times, at the suit of a State has it appeared as 
defendant of record in its own highest tribunal. Nor 
should one in ‘calling the roll of litigants pass over 
without notice the two occasions in which the 
jurisdiction over suits by a foreign nation against 
a state has been invoked. The first of these, of course, 
was in the case of the Cherokee Nation vs. the State 
of Georgia (5 Pet. 1), which failed upon the ground 
that the Cherokee Tribe was not a foreign State, and 
the other was the recent suit filed by the Republic of 
Cuba against the State of North Carolina, to recover 
on some of the defendant’s repudiated bonds, which 
Cuba, of its own volition, elected to withdraw. 

But even more imposing than the roll-call of par- 
ties is the variety of the subjects which they have 
sought to litigate ; subjects which involved the welfare 
of the contending states and of their citizens, which 
had their appeal both to ambition and to pride, and 
which in not a few instances had already kindled the 
hot fires of passion and resentment. Some of these 
quarrels have had a territorial, some a financial, some 
a political basis; and for many a lesser cause, as his- 
tory demonstrates, nattons have not infrequently 
plunged headlong into war. 

Numerically, territorial differences stand at the 
head of the list. Inaccuracies in charters, mistakes by 
surveyors, ambiguities in descriptions have bred their 
crop of difficulties; and in more than one instance the 
forces of nature have lent their aid to controversy by 
turning great rivers from their ancient beds. The 
attendant circumstances make three of these territor- 
ial controversies especially notable. 

The great case of Rhode Island vs. Massachusetts 
(decision dismissing bill on the merits, 1846, 4 How. 
591) is more than a landmark; it is a beacon light. 
The territory involved was not extensive—only some 
eighty or a hundred square miles on the south side of 
the River Charles with perhaps five thousand inhab- 
itants—but the issues discussed went far beyond the 
interests of the contending States, perhaps in their in- 
fluence even beyond the confines of the nation, for 
here it was that the Court defended the wide sweep of 
its jurisdiction and laid down the principles by which 
it has since been governed. Smallest of all the sister- 
hood of states, there is something suggestive in the 
fact that Rhode Island has litigated in turn her bound- 
aries upon the west, the north and the east, and doubt- 
less only the fact that the Atlantic Ocean is not amen- 
able to process has debarred her from litigation to the 
south as well. But what, one may ask, are courts for 
if not to protect the small against the great, the weak 
against the strong, and to administer justice to all upon 
equal terms? 

Massachusetts put forward in her defense Austin, 
her Attorney-General, and Daniel Webster, the leader 
of her bar. They moved to dismiss the bill of Rhode 
Island on the ground that the question involved was 
not judicial, but “in its character political ; in the high- 
est degree political, brought by a sovereign, in that 
avowed character for the restitution of sovereignty.” 
It was a motion which struck at the whole future use- 
fulness of the court; and Hazard, for Rhode Island, 
answered in ringing sentences: 

Suppose the controversy is political in its nature; 
what then? Is there any reason in nature why it 


should not be subjected to judicial investigation and 
decision as much as any other controversy? Suppose 


the parties to it are two states; what then? Is there 
any reason in nature why they should not be governed 
by the laws and principles of justice as much as any 
other parties? 

Over the dissent of Chief Justice Taney, the court 
rejected the narrow construction contended for by 
counsel for Massachusetts. It held in effect that there 
is no lasting magic in the word “political,” but that 
all questions may be made judicial if quarreling states 
will have it so.* Said Mr. Justice Baldwin: 

The founders of our Government could not but 
know what has ever been and is familiar to every 
statesman and jurist, that all controversies between 
nations are, in this sense, political and not judicial, as 
none but the sovereign can settle them. . .. The sub- 
mission by the sovereigns or states to a court of law 
or equity, of a controversy between them, without 
prescribing any rule of decision, gives power to decide 
according to the appropriate law of the case; which 
depends on the subject-matter, the source and nature 
of the claims of the parties, and the law which governs 
them. From the time of such submission, the question 
ceases to be a political one, to be decided by the 
sic volo, sic jubeo, of political power; it comes to the 
court to be decided by its judgment, legal discretion 
and solemn consideration of the rules of law appro- 
priate to its nature as a judicial question, depending on 
the exercise of judicial power; as it is bound to act by 
known and settled principles of national or municipal 
jurisprudence as the case requires. (12 Pet. 737.) 

The second case, unique in its dramatic setting, is 
the suit of Virginia to regain the picturesque and fer- 
tile counties of Berkeley and Jefferson from the war- 
born State of West Virginia (11 Wall. 38). It came 
while the embers of Civil War still smouldered. When 
the ordinance of secession was passed at Richmond, 
the people of the northwestern part of the State re- 
fused to acquiesce and organized themselves to defend 
the Union. A convention was called which undertook 
to elect a “Restored Government of Virginia” com- 
posed of union sympathizers, and this “Restored 
Government” came ultimately to give its consent to the 
separation of the State. An ordinance was passed 
creating the new State and providing that in addition 
to the counties expressly included, others, among them 
Berkeley and Jefferson, might be joined after a popu- 
lar plebiscite. To all this the legislature of the Re- 
stored Government, and later the Congress of the 
United States, said “amen”; although the consent of 
Congress did not run in express terms to the inclu- 
sion of the two disputed counties. Things were hap- 
pening, however, in the Valley of Virginia at the time 
which made the holding of the plebiscite directed against 
the Old Dominion a hazardous undertaking; visitors 
whose presence much disturbed the normal life of the 
inhabitants, were coming and going in most unex- 
pected, not to say abrupt fashion. Nothing could be 
done, therefore, until 1863 when, in the language of 
the Court, “elections of some sort were held” with the 
assent of the Legislature of the Restored Govern- 
ment, and West Virginia extended her jurisdiction to 
the counties in question. Then Appomatox, and in 
December following a legislature of Virginia sitting 
at Richmond which repealed all the acts by which the 
“Restored Government” had sought to give consent to 
the transfer of the counties. Check, by Virginia ; but 
three months later counter-check by a joint resolution 
of Congress recognizing the transfer of the counties 
to West Virginia and consenting thereto. Here was all 
the setting for an American Alsace-Lorraine, a Vir- 
ginia Irredenta, a controversy to be settled only by 
the sword, had not the Court been there to cut the 
knot by holding that there was adequate evidence of 
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consent both by Virginia and by Congress before the 
Virginia Act of Repeal was passed. 

Things had gone even further in a physical sense 
in the quarrel between Louisiana and Mississippi (2 
U. S. 1) over the delimitation of their oyster beds, 
for both had sent out their armed patrols to the dis- 
puted region, and only an agreement upon a neutral 
zone, or a No-Man’s Land, averted a clash, until resort 
could be had to the Court. 

In the class of cases which I have called “finan- 
cial” are embraced those seeking recovery on the public 
debts of the states or brought to adjust accounts be- 
tween the States and the Federal Government. Such 
were the great cases of South Dakota vs. North Caro- 
lina (192 U. S. 286) for recovery upon bonds issued 
by the latter in the roaring days of Reconstruction, 
and the second suit of Virginia vs. West Virginia (206 
U. S. 290, 246 U. S. 565, etc., 1907 to 1918) to collect 
the proportion of the debt of the original Common- 
wealth assumed by the latter at the time of separation, 
of which case I shall have something to say in another 
connection. 

But the cases which are at once the most novel and 
suggestive are those which may as well be frankly 
called political, being those in which the plaintiff 
State, suing either in its own right or as parents patriae 
seeks redress because of injury due to the governmen- 
tal action of the defendant state. Here the power of 
the Court reaches its full majesty and it becomes in the 
largest sense an arbiter of national destiny. It is not 
surprising that. such responsibilities have not been 
lightly assumed and that this was the last domain 
which the Court was called upon to enter, It is, as 
the Court has said (Fuller, C. J., in La. vs. Tex., 176 
U. S. 1), a jurisdiction of so delicate and grave a char- 
acter as not to be exercised save when the necessity is 
absolute, and the matter itself properly justiciable. 
True, the complaint of the Cherokee Nation against 
Georgia (5 Pet. 1), in 1831 was of this character. It 
attacked, as contrary to treaties and Acts of Congress, 
certain laws passed by the Legislature of Georgia and 
sought to prevent the assertion of rights and powers 
under them. Finding, however, that the Cherokees 
were not in fact or in law a foreign state, the Court 
was not compelled to decide the broader question of its 
jurisdiction over the subject-matter. But Chief Jus- 
tice Marshall, in closing his opinion, felt it necessary 
expressly to reserve the point by saying: 

A serious additional objection exists to the juris- 
diction of the Court. Is the matter of the bill the 
proper subject for judicial inquiry and decision? It 
seeks to restrain a state from the forcible exercise of 
legislative power over a neighboring people asserting 
their independence, their right to which the State de- 
nies. ... The bill requires us to control the legislature 
of Georgia and to restrain the exertion of its physical 
force. The propriety of such an interposition by the 
Court may well be questioned. It savors too much of 
the exercise of political power to be within the proper 
province of the judicial department. But the opinion 
on the point respecting parties makés it unnecessary 
to decide this question. 


It is a far cry from such cautious utterance to the bold 
declaration in Missouri vs. Illinois (200 U. S. 496- 
518), the Chicago Drainage Canal Case, that the 
jurisdiction and authority of the Court to deal with a 
situation which, if it arose between independent sov- 
ereignties, might lead to war, is not open to doubt; 
and to the equally sweeping assertion in Kansas City vs. 
Colorado (206 U. S. 46), a bill brought to prevent 


Colorado and those licensed by her from appropriating 

the waters of the Arkansas River, that 
whenever the action of one State reaches through the 
agency of natural laws into the territory of another 
state, the question of the extent and limitations of the 
rights of the two states becomes a matter of justiciable 
dispute between them, and this Court is called upon 
to settle that dispute in such a way as will recognize 
the equal rights of both and at the same time establish 
justice between them. 

and again: 
As Congress cannot make compacts between the 
states, as it cannot, in respect to certain matters by 
legislation compel their separate action, disputes be- 
tween them must be settled either by force or else by 
appeal to tribunals empowered to determine the right 
and wrong thereof. Force under our system of Govy- 
ernment is eliminated. The clear language of the Con- 
stitution vests in this Court the power to settle these 
disputes. : 

No doubt statements so general as these must not be 

pressed too far, and the facts of a particular case, or 

even the predilection of individual judges will lead to 

their qualification or restriction; but undeniably they 

indicate the general trend and temper of the court. 

The case of Louisiana vs. Texas (176 U. S. 1) 
can hardly be treated as marking a reverse tendency. 
The bill in that case alleged that the State of Texas 
through her Governor and Health Officer, under the 
guise of quarantine regulations against yellow fever, 
had imposed an absolute embargo upon intercourse 
with the City of New Orleans, and had virtually de- 
clared commercial war against Louisiana, her prin- 
cipal port and its citizens. If one may judge by the 
opinion filed, the Court was not without difficulty in 
agreeing upon the true reason for dismissing the bill. 
Chief Justice Fuller was of opinion that the State of 
Texas had not made the action of her Governor or 
Health Officer her own, and that a controversy between 
states did not arise merely because the citizens of one 
were injured by the maladministration of the laws of 
another; a position which should be compared with 
the holding in Kentucky vs. Dennison (24 How 66) 
that a suit against the Governor of a State in his offi- 
cial capacity is a suit against the State. Justice Harlan 
held that as no property right of the State was in- 
vaded and Congress alone was vested with authority 
over interstate commerce, Louisiana could not sue in 
her sovereign or corporate capacity. Justice Brown 
put forth the still narrower and more debatable ground 
that since only the citizens of New Orleans and nor 
those of the State of Louisiana in general were inter- 
ested, the State was not the proper party complainant ; 
while Justice White contented himself with a con- 
currence “in the result.” 

Further light may be expected from the decision 
of some of the eight or ten cases which are now pend- 
ing before the Court. Three of these are especially 
interesting since they raise, albeit under very different 
circumstances, the fundamental question of the power 
of a state over its own natural resources. In Wyoming 
vs. Colorado, dealing with the flow of the Laramie 
River, it is the contention of Colorado that she enjoys 
a prior right to utilize all the water that falls on her 
soil; and the court is thus faced again with the issue 
of relative right in the water of interstate streams 
which it evaded in the earlier case of Kansas vs. Colo- 
rado. 

The other two cases are those of the States of 
Ohio and Pennsylvania against the State of West 
Virginia; and since it becomes necessary to introduce 
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once more the name of the State of my own nativity 
as a litigant, it seems a filial duty, at the risk of son 
digression, to point out to you that her frequent ap- 
pearance in that role have not been of her own seeking. 
Sued as she has been in turn by Virginia, Maryland, 
Pennsylvania and Ohio, and shot at occasionally across 
the Kentucky border, let me assure you that she asks 
on behalf of the simple, peace-loving and law-abiding 
mountaineers who make up her population, nothing 
more than that her litigious neighbors may leave her in 
peace. 

Faced by a steady depletion of her natural gas, 
her Legislature passed three years ago a statute requir- 
ing all natural gas companies operating within the State 
to furnish to her citizens a reasonably adequate supply 
of gas, to the extent of their several resources, with 
power in the public service commission of the state to 
direct companies having a surplus production to fur- 
nish gas to those whose supply was insufficient to meet 
the demands of their customers. For Ohio and Penn- 
sylvania, appearing as consumers in their governmental 
institutions and as parens patriae for their citizens, 
it is said that such an act by increasing consumption in 
West Virginia will diminish the supply available for 
export to them from the common reservoir, with re- 
sultant damage to their citizens ; and they pray that the 
Act may be declared invalid as a restriction upon com- 
merce and its enforcement by the State of West Vir- 
ginia enjoined. Since the cases having been argued 
last December are now restored to the docket for re- 
argument, comment upon them would be improper ; 
but the implications flowing from such suits are obvi- 
ous and far-reaching. * 

We need not endeavor upon this occasion to do 
what the Court has expressly refused to attempt, and 
seek out the bounds and the limits of its jurisdiction. 
It is enough for the present to mark the steady advance 
in its scope and power; the increasing resort to its 
umpirage by the states, and the healthful habit of 
peaceful settlement which has thereby come to make 
its abode with us. To quote the Court again, it sits as 
an international as well as a domestic tribunal, apply- 
ing Federal law, State law and international law, as 
the exigencies of the particular case may demand 
(Fuller, C. J., in Kansas vs. Colorado, 185 U. S. 146) ; 
and by its successive decisions is practically building 
up what may not improperly be called international law. 
(Brewer, J., Kansas vs. Colorado, 206 U. S. 46-97.) 

Through all of the opinions by which this process 
is being accomplished there runs like a golden thread 
the consciousness of the Court’s great responsibilities 
and a realization of the august character of the liti- 
gants before it. No technical rules of practice or of 
pleading have been permitted to leave room for the 
slightest inference that “anything but the largest justice 
after the amplest opportunity to be heard has in any 
degree entered into the disposition of the case.” 
(White, C. J., in Va. vs. W. Va., 234 U.S. 117, 121; 
Taney, C. J., R. J. vs. Mass., 14 Pet. 210, 257). So 
far from grasping at jurisdiction, it has been declared 
that before the Court should intervene “the case should 
be of serious magnitude, clearly and fully proved, and 
the principle to be applied should be one which the 
Court is prepared deliberately to maintain against all 
considerations on the other side” (Mo. ws: Jil., 200 
U. S., 496, 521. See also N. Y. vs. N. J., May 2, 
1921, 41 Sup. Rep. 492-496). While more than once 
action has proceeded upon the deliberate theory that 
“great States have a temper superior to that of private 


- 


litigants.” (Holmes, J., Va. vs. W. Va., 220 U. S. 1, 
36.) 

Most notable of all, however, is the great fact 
that the power and influence of the Court rests upon 
no appeal to force or resort to coercion. Indeed, it 
has been slow to assert that such a resort was possible. 
On the contrary, it has preferred to presume that no 
state “which holds prerogative rights for the good of 
its citizens, and by the Constitution has agreed that 
those of any other State shall enjoy rights, privileges 
and immunities in each, as its own do, will either do 
wrong or deny right to a sister state or its citizens, or 
refuse to submit to those decrees of this Court ren- 
dered pursuant to its own delegated authority.” (Rhode 
Island vs. Mass., 12 Pet. 657, 751.) It was in such 
language that the Court disposed of the contention put 
forward by Webster and Austin in Rhode Island vs. 
Mass., that the Court had no jurisdiction to decide, 
since it lacked the power to enforce. 

The objection had been heard before; it was to 
recur again. The Court had already decided that if a 
State should fail or refuse to appear in answer to i‘ 
process, no coercive measures would be taken to compel 
its appearance, but the complainant would be allowed 
to proceed ex parte (Grayson vs. Virginia, 3 Dall. 320; 
Rhode Island vs. Mass., 12 Pet. 755). Edmund Ran- 
dolph had mooted the question upon argument in 
Chisholm vs. Georgia, and had recoiled from it, in the 
lurid rhetoric of the day, as too awful for contempla- 
tion. 

“Still,” said he, “we may be pressed with the final 
question: ‘What if the State is resolved to oppose the 
execution?” This would be an awful question indeed. 
He to whose lot it should fall to solve it would be im- 
pelled to invoke the God of Wisdom to illuminate his 
decision. I will not believe that in the wide and gloomy 
theatre over which his eye should roll, he might per- 
chance catch a distant glimpse of the Federal arm up- 
lifted. Rather, let me hope and pray, that not a single 
star in the American Constellation will ever suffer its 
lustre to be diminished by hostility against the sentence 
of a Court, which itself has adopted.” 

In Kentucky vs. Dennison (24 How. 66) the 
Court declared the General Government without any 
coercive means to compel the Governor of Ohio to 
honor a requisition from Kentucky for a fugitive from 
justice. In South Dakota vs. North Carolina (192 VU. 
S. 286), on the other hand, enforcement was attained 
by the foreclosure of a mortgage on specific property 
It was left, I regret to say, for litigation between Vir- 
ginia and West Virginia to raise the question in a form 
which brooked no evasion. 

The facts were these: Upon the severance of the 
State of Virginia and the formation of West Virginia, 
it was ordained that the new State should assume an 
equitable proportion of the public debt of the original 
commonwealth. For more than fifty years there- 
after, the subject was a bone of contention between 
the mother State and her daughter. Negotiations for 
settlement proved abortive, a new generation grew to 
manhood, and there spread abroad in West Virginia— 
at least among the less informed—a fixed conviction 
that upon a fair accounting no sum would be found 
due from her to the parent State. There is no counsel, 
as perhaps this audience can attest, more eagerly em- 
braced by any debtor than that which assures him that 
his debt is no longer due or owing. The ritual ob- 
serve? upon the opening of each biennial session of 
the West Virginia legislature became, first, prayer; 
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second, roll-call; third, the adoption of a resolution 
denying all liability on the “Virginia Debt.” 

It was something of a shock, therefore, to find 
the State haled before the Supreme Court in 1906; 
and even more, when after ten years of litigation a 
decree went against her for over twelve millions of 
dollars. She had insisted at the outset that the Court 
was without power to compel payment; she remained 
of that opinion after the decree had been entered ; and 
so in 1917 the State of Virginia woke the question 
which had been slumbering for a century, by praying 
for a mandamus requiring the legislature of West Vir- 
ginia to levy a tax to pay the judgment. 

That the Court should decline so direct a challenge 
at this date in the life of the Republic, was perhaps 
impossible ; whether it would have done so at an earlier 
day is mere matter of speculation. It held, unequivo- 
cally, that there rested in the Court the certain duty to 
enforce its judgment by appropriate remedies, even 
though their exertion might operate upon the gov- 
ernmental powers of the State. 

It must be said that the discussion of the appro- 
priate remedy is less convincing; for after suggesting 
the possibility of Congress coming to the aid of the 
Court and hinting at the power of the Court itself to 
decide the amount and method of taxation to be put 
into effect, the Court with a call for further argument 
postponed its decision and threw itself back once more 
upon the sense of duty and the suggestions of self- 
interest of the contending parties. It is gratifying to 
reflect that this last appeal was not made in vain, and 
that an amicable adjustment by the States themselves 
proved once more the moral power of the Court, and 
vindicated its confident reliance upon “a decent re- 
spect to the opinions of mankind” as the ultimate sanc- 
tion of its judgments. 

And now, Gentlemen, with the history of the 
Supreme Court before us, what lesser place can be 
assigned to it in the structure of our country than that 
given it by Washington himself as the “chief pillar 
upon which the National Government must rest,” the 
“keystone of our political fabric.” Four long and 
bloody years of fratricidal strife warn us, it is true, 
against over-confidence or boasting; but they only 
prove that no barrier has yet been built that can with- 
stand the full floodtide of human passion. Who of us 
would tear away the breakwater because it has been 
overleapt by a single storm; who would not rather, as 
a prudent man, labor to strengthen and extend it: 

A further question presses for its answer: How 
far do we as a nation believe that our experiment in 
the administration of international justice under judi- 
cial forms is worthy of imitation? To what extent are 
we willing to make a like attempt in wider fields? If 
either our example or our precept is to be relied upon, 
there would seem to be no doubt of the reply. More 
than a score of times in our national life have we sub- 
mitted disputes with foreign powers to judicial arbi- 
trament. Again and again our legislative bodies and 
our chiefs of State have declared themselves in favor 
- of what President McKinley in his first Inaugural 
called “the leading feature of our foreign policy 
throughout our entire national history—the adjustment 
of difficulties by judicial methods rather than force of 
arms.” Our delegates to the Peace Conference at The 
Hague in 1899 and again in 1907 went expressly 
charged to propose the creation of a permanent Inter- 
national tribunal ; and we hailed as a laudable advance 
the halting steps of the First Conference in setting up, 


and of the Second Conference in improving, a perma- 
nent Court of Arbitration, even though it fell far short 
of the instructions given by Secretary Root in 1907 to 
the effect that: 
If there could be a tribunal which would pass upon 
questions between nations with the same impartial and 
impersonal judgment that the Supreme Court of the 
United States gives to questions arising between citi- 
zens of the different states or between foreign citizens 
and the citizens of the United States, there can 
be no doubt that nations would be more ready to sub- 
mit their controversies to its decision than they are 
now to take the chances of arbitration. It should be 
your effort to bring about in the Second Conference a 
development of the Hague Tribunal into a permanent 
tribunal composed of judges who are judicial officers 
and nothing else, who are paid adequate salaries, who 
have no other occupation, and who will devote their 
entire time to the trial and decision of international 
causes by judicial methods, and under a sense of judi- 
cial responsibility. .. . The Court should be made of 
such dignity, consideration and rank that the best and 
ablest jurists will accept appointment to it, and that 
the whole world will have absolute confidence in its 
judgments, 
Of the tribunal thus established, however, it has been 
said that “The Permanent Court is not permanent, be- 
cause it is not composed of permanent judges; it is 
not accessible, because it has to be formed for each 
individual case; finally, it is not a court because it is 
not composed of judges.” It was the “phantom of a 
court, an impalpable ghost, or, to speak more plainly, 
it created a clerk’s office with a list.” Nevertheless, 
the United States and Mexico in the Pious Fund Case, 
gave evidence of their faith by making themselves the 
first to avail of its services. ~ 

But at last a Permanent Court of International 
Justice has appeared; the dream of the ages is ful- 
filled within our day. Forty-five States have approved 
it, its judges have been selected, its labors are about to 
begin. Future ages may well say of us, as we do of 
those who witnessed the beginnings of the Supreme 
Court that we little appreciated the magnitude of the 
event. At least the record of the Bar of the State of 
New York will stand clear and will furnish to you 
and your successors just pride in the fact that he who 
was not only the first Chief Justice of the United 
States but first to negotiate a treaty of arbitration in 
the name of the United States came from your ranks; 
that the chairman of the delegation to the Second 
Hague Conference and the Secretary of State who 
sent him were New York lawyers; that a leading mem- 
ber of the Committee of Jurists who devised the plan 
for the present Permanent Court was once more a New 
York lawyer; and finally, that a member of this bar, 
diplomat, scholar, statesman and jurist, has by the 
suffrage of sovereign states been elevated to a place 
upon its bench. 

One year ago you evidenced your approval of the 
plan for the Court by an appropriate resolution in 
which you recommended that suitable provision might 
be made to enable the United States to take part in the 
organization of the Court, and to be represented on it: 
membership. I take it you are of the same opinion 
still. Nevertheless, by some strange inconsistency, the 
word of American approval remains still to be spoken. 
In the light of all our past professions, how shall we 
explain our silence? Is it that we have come to dis- 
approve or distrust the principle of judicial settle- 
ment of international disputes? Our whole history 
refutes it. Is it that we dislike permanency in a court 
created for the purpose? To those who so declare let 
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us reply in the language of the prophet, “Ye have not 
looked unto the maker thereof; neither had respect 
unto him that fashioned it long ago.” Or is it that we 
wish for some mere fancy of our own to raze the struc- 
ture to its foundations in order to follow the painful 
process of its slow rebuilding? Do we supinely wait 
for the coming of that impossible day, which never 
was on sea or land, when a scheme can be devised to 
win universal consent? 

Let us speak plainly to one another. Discussions 
of the foreign relations of the United States have not 
only cut to the quick in the last three years ; they have 
also touched many on the raw. Without design to ap- 
portion either praise or blame, is it not true that much 
thinking during that time has been colored by preju- 
dice, and many utterances have been inspired by pas- 
sion? Perhaps it is inherent in democracy that emotion 
shall play a large part in popular decision. But soon 
or late, passion and partisanship must have their day 


and realism—the only realism that is lasting—realism 
inspired by great ideals and lofty purposes—realism 
resting not alone on finite reason but also on faith— 
must come into its own. For if we, the fathers, have 
eaten sour grapes, let not our children’s teeth be thereby 
set on edge. 

When the hour of calm reflection strikes, who will 
deny that the place of America is by the side of the 
Permanent Court of International Justice, to which by 
example and precept she has been so great a contribu- 
tor? Will not sentiment, reason and self-interest then 
show the way to her full participation and support? 
And when revolving years have brought the Court to 
its full development and fruition, when it numbers 
upon its rolls all the nations that go to make civilized 
society, and when sovereign states bow to the moral 
force of its decrees, 


Yea, Truth and Justice then 
Shall down return to men. 
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What Is to Be the Attitude of the United States Towards the New International Court of 
Justice to Which Lawyers and Statesmen of Our Country Have 
So Greatly Contributed? 


By MANLEy O. Hupson 
Professor of Law, Harvard University* 


HE president of the New York State Bar Asso- 

ciation, Mr. William D. Guthrie, in his annual 

address on January 20th, 1922, has put an im- 
portant challenge to American lawyers. He has raised 
a question for which the American bar cannot escape 
responsibility: when and how shall the United States 
act to give its support and approval to the new Perma- 
nent Court of International Justice? Mr. Guthrie put 
the issue as follows: 

It is true that the United States has not yet been 
pledged formally to have resort to this new Interna- 
tional Court of Justice; but after our long and leading 
record of advocacy of such a judicial tribunal among 
nations—in fact, our delegation was the only one in- 
structed to lay the project before the Peace Confer- 
ence at The Hague in 1907—it is surely improbable in 
the extreme that we shall continue to refrain from 
direct endorsement, support and participation.’ 

Leaders of the American bar have played an im- 
portant part in the movement which, after two decades, 
has culminated in the Court which held its first meet- 
ing at The Hague on January 30, 1922. To go back 
no further than The Hague Conference of 1907, it was 
Mr. Joseph H. Choate, Mr. Uriah M. Rose and Mr. 
David Jayne Hill who laid before the second Hague 
Conference America’s proposal for a Court of Arbi- 
tral Justice to supplement the panel set up by the 1899 
Conference as the Permanent Court of Arbitration. 
It was another American lawyer, Mr. Robert Lansing, 
who urged the American idea of an international court 
at the Paris Peace Conference. It was Mr. Elihu Root 
who, as a member of the Committee of Jurists set up 
by the Council of the League of Nations in 1920, 

*Prof. Hudson has been for two years a member of the legal section 
of the secretariat of the League of Nations. He was also a member of 
various commissions at the Paris Peace Conference. 

1 66 N. Y. Law Journal, 1401. 


devised the structural scheme of the present Court, 
which, as Mr. Root has told us, “was taken very largely 
from the experience of the Government of the United 
States.” Mr. Root’s suggestion made possible the 
compromise which enabled agreement to be reached 
on a method for selecting the judges of the Court— 
the compromise between the equality of the small 
powers and the hegemony of the great powers. Finally, 
it is our foremost authority on international law, Mr. 
John Bassett Moore, who took his place on the inter- 
national woolsack at The Hague on January 30, 1922. 
Throughout the recent history of the efforts to estab- 
lish machinery for the administration of international 
justice according to law, leaders of the American bar 
have been in the forefront. 

But what part do American lawyers propose to 
play, now that the Permanent Court of International 
Justice is actually in being and has begun its sittings? 
Shall the United States continue to lead in this exten- 
sion of the field of law? Shall emphatic endorsement 
and support be given to this culmination of American 
effort? Or do we propose to sit supinely by as dis- 
interested spectators while John Bassett Moore and 
his ten colleague-judges labor through the troubled first 
years of the Court’s existence in uncertainty and 
doubt? It may be that the Court will succeed without 
the aid of the United States. Thirty-one states have 
ratified the protocol embodying its statute, and four- 
teen more states have signed it. It will probably be 
but a short time before all the fifty-one members of 
the League of Nations have ratified. But the forces 
working for international isolation and disintegration 
may yet undermine the prestige and strength of the 
new Court. And the influence of America might tip 
the scales for its abandonment or perpetuation. What 
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then does America propose to do about this “great and 
noble experiment,” as Mr. Guthrie has characterized it? 

It is unnecessary to argue the general acceptability 
of the statute of the new Court. Lawyers throughout 
the world have greeted it with glad acclaim, and the 
exposition and explanation of its place and functions 
have been replete. The address of Mr. Root before 
the New York State Bar Association on his return 
from The Hague,’ the address of the Solicitor Gen- 
eral of Great Britain before the Trinity College Law 
Society last February,* Dr. James Brown Scott’s edi- 
torials in the American Journal of International Law,‘ 
and Dean Wigmore’s jubilation in the Jilinois Law 
Review*—all of these are but indications of the uni- 
versal rejoicing of lawyers that this “dream of the 
ages” should have been “realized in our time.” 

But the question arises as to the possibility of 
the United States’ giving its formal support, in view 
of the existing political situation and particularly the 
American abstention from the League of Nations. 
How might the United States cooperate in maintain- 
ing the New Court? And to what degree would such 
cooperation involve the United States politically? Mr. 
Guthrie told the New York State Bar Association that 

We can give that support and join the other forty- 
five or more nations by simply signing the protocol 
accepting the Court and agreeing to contribute our 
share of the cost of maintenance, without committing 
ourselves thereby, directly or impliedly, to the League 
of Nations as at present constituted, or assuming any 
of its responsibilities. 

American lawyers may want to inquire more precisely 
as to the effect of signing the protocol, and Mr. 
Guthrie’s explanation may therefore bear some elabora- 
tion. 

The Court does not derive its existence from the 
Covenant of the League. That instrument stopped 
with providing that the Council should formulate plans 
for establishing the Court and should submit them to 
the members of the League for adoption. The first 
step of the Council after its organization meeting in 
1920, was to invite a Committee of Jurists to draw up 
such plans. It was this committee on which Mr. Root 
served, assisted by Dr. James Brown Scott as legal 
adviser. The project of the committee was drawn up 
at The Hague in the summer of 1920,° and was ac- 
cepted with certain modifications by the Council of the 
League of Nations at Brussels, in October, 1920. It 
was submitted to the Assembly of the League at its 
first meeting in November, 1920, and was there care- 
fully studied by a second Committee of Jurists, of 
which Mr. Charles J. Doherty, Attorney General of 
Canada, was a member. Some additional amendments 
were agreed upon, and on December 13, 1920, by the 
unanimous vote of the representatives of forty-eight 
states, the Assembly passed a resolution approving the 
amended statute’ and providing that it should be sub- 
mitted to the members of the League and other states 
mentioned in the Annex to the Covenant, through the 
medium of a protocol to be signed and ratified. The 
statute finally came into force when a majority of the 
members of the League ratified this protocol during 
the summer of 1921. ; ; 

The protocol itself provides that it “shall remain 
open for signature by the states mentioned in the 
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Annex of the Covenant of the League.” The United 
States is one of these states. What then would signa- 
ture and ratification by the United States involve? 
Clearly it would in no way affect the position of the 
United States with regard to membership in the 
League. The Court protocol is a distinct treaty com- 
plete in itself. It derives its force from the inde- 
pendent signature and ratification of more than thirty 
states. The statute of the Court does not depend on 
the political organs of the League, nor upon the Cove- 
nant of the League, for its validity and effect. If the 
United States should sign and ratify the protocol, it 
would merely be joining in the establishment of the 
Court, adding the weight of its influence to the Court’s 
authority. At would not be bound to submit to the 
Court’s jurisdiction unless it also signed and ratified 
an optional clause, attached to the protocol as an ad- 
dendum, providing for compulsory jurisdiction—the 
optional clause which has been accepted by eighteen 
of the forty-five signatory states. : 

The Court is now “open to the members of the 
League and also to the states mentioned in the Annex 
to the Covenant.” The United States may, therefore, 
have access to it without signing and ratifying the 
protocol. It may petition the Court as a plaintiff; or 
it may consent to being named by some other state as 
a defendant. In this respect, the situation would not be 
changed if the United States should sign and ratify 
the protocol. Access to the Court is open to the United 
States today on the same terms as if the United States 
had signed and ratified the Court protocol. Why then 
is it important that the United States Government 
should address itself to the question at all? Three 
phases of the situation call for attention: (1) the elec- 
tion of the judges; (2) the expenses of the Court; 
and (3) the measure of the Court’s authority. 

(1) As to the election of the judges, it is to be 
noted that Americans may now participate in the nomi- 
nation of candidates to be considered by the Council 
and Assembly. The nominations are made by the 
national groups in the Permanent Court of Arbitra- 
tion as established under The Hague Conventions of 
1899 and 1907. In connection with the first election 
of the judges, Messrs. George Gray, John Bassett 
Moore, Elihu Root and Oscar Strauss were invited to 
submit nominations; but although Mr. Root had inti- 
mated in his address to the New York State Bar As- 
sociation that such an invitation might be acted upon 
by the American group, it was finally decided that no 
nominations would be made by them. The nominations 
of the four Americans whose names were considered 
in the first election—John Bassett Moore, Roscoe 
Pound, Elihu Root and James Brown Scott—all came 
from other countries, therefore. Undoubtedly the 
American group was influenced in its refusal to make 
any nominations by the failure of the United States 
to act upon the Court protocol; they might accept 
similar invitations in the future, however, though they 
will be less likely to do so if the United States does 
not formally endorse the Court. 

The judges of the Court are finally elected by the 
Council and Assembly of the League, acting inde- 
pendently. As the United States has no membership in 
either body at the present time, it would not become 
entitled to participate in the election merely by sign- 
ing and ratifying the protocol. Membership in the 


6 The original project is reprinted in 14 American Journal of In- 
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Council and Assembly conditions participation in the 
election of the judges; and is in turn conditioned on 
membership in the League. The question arises then 
whether the United States should sign and ratify the 
protocol establishing a Court whose judges would be 
elected without the formal participation of the United 
States. It is hardly sufficient that in all probability the 
elections would be so handled by the Council and As- 
sembly that an American should always be one of the 
judges. Some formal method for American participa- 
tion in the election must be worked out, and can this be 
done short of our entry into the League? Can any sort 
of reservation be made which would give the United 
States the desired position? Such a reservation would 
not be easy to frame. The United States is interested, 
not only in the election of Americans who might be 
chosen to sit on the Court, but also in the other judges 
elected. A thorough-going reservation might condition 
American acceptance on permission for the United 
States to participate in all the elections held—in the 
bye-elections for filling vacancies which may arise, as 
well as in the general election to be held every nine 
years. But it would be awkward to ask all the forty- 
five signatory states to accept so radical an amend- 
ment of the statute as to permit the judges to be elected 
by the Assembly and the Council and the United States. 

Of course the United States might simply make a 
formal declaration, by means of a presidential procla- 
mation authorized by a resolution of the Senate, stat- 
ing our willingness to cooperate in maintaining the 
Court, without any signature or ratification of the 
protocol. Or we might ratify the protocol with a 


reservation that an American should always be among 
its judges—though this would obviously set a bad 
example. Or we might ratify the protocol and statute 


with a reservation permitting the United States to re- 
consider the question at the end of a limited period of 
time. Perhaps the most satisfactory method would be 
for the United States to ratify on condition that it 
might at any time denounce; for the states represented 
on the Council would doubtless always be willing, in 
order to prevent such denunciation, to consult our 
government informally before making the Council’s 
choice of any judge definitive. 

All of these alternatives may have to be considered 
at Washington. At any rate it seems highly improb- 
able that any objection would be taken by the American 
Government to the present personnel of the judges. 
In no event can more than one national of any country 
be serving as judge at any one time, and for the nine 
years of Judge John Bassett Moore’s term, the Ameri- 
can incumbency is doubtless satisfactory to our bar. 

(2) The expense of the Court is now defrayed 
out of the general funds of the League of Nations. 
This includes the salaries of the judges and other offi- 
cers of the Court, and the administrative expenses of 
its meetings at The Hague, such as the rent of the 
Peace Palace. But litigant states must bear their own 
costs; and “when a state which is not a member of 
the League of Nations is a party to a dispute, the Court 
will fix the amount which that party is to contribute 
towards the expenses of the Court.” 

At the present time, of course, the United States 
pays no part of the Court’s expenses. It does not even 
pay the salary of Judge Moore. We are in the posi- 
tion of benefiting from the existence of the Court— 
we may have access to it at any time—but we let the 
other states foot the bills. This situation would not 
necessarily be changed, if the United States should 


sign and ratify the protocol, for neither the protocol 
nor the statute contains any provision expressly bind- 
ing states not members of the League to pay part of 
the Court’s expenses. The statute does provide that 
“the expenses of the Court shall be borne by the League 
of Nations, in such a manner as shall be decided by 
the Assembly upon the proposal of the Council”; and 


‘if the United States had signed and ratified the pro- 


tocol, the Council might then decide, with the concur- 
rence of our government, as to the proportion of the 
Court’s expenses to be borne by the United States. 
The formality would thus be a simple one by which 
the American people would undertake their share of 
the small financial burden of maintaining the Court. 

(3) The principal effect of America’s under- 
writing the new Court would concern the measure of 
the Court’s authority. The struggle for law as a means 
to justice is ever a precarious one. At the end of a 
world war which freshened men’s faith in force, the 
scales are not too readily tipped to favor law. It is in 
many respects an inauspicious time for the Court’s 
inauguration. The international stage is not too well 
set for dramatic victories of law over violence. Now 
that we have the new Court in being, it may be months 
or even years before it is given an important role to 
play. In this respect, its history may follow that of 
the Supreme Court of the United States, which met for 
the sixth time before it heard a contested case. For 
a period, also, even in those instances where states 
agree to adjudicate their differences, they may prefer 
to draw upon the panel of the old Permanent Court of 
Arbitration which leaves them free to hand-pick their 
judges. And when important cases are adjudicated in 
the new Permanent Court of International Justice, 
questions may arise as to the execution of its judg- 
ments. The government of some defeated state may 
echo Andrew Jackson’s “John Marshall has made his 
decision—now let him enforce it.” In short, the path 
before the new Court gives little promise of being an 
easy one—the possible political pitfalls may imperil its 
very existence. 

It is important therefore that all the world’s moral 
determination be mobilized in support of the new insti- 
tution. It is important particularly that the influence 
of the United States—newly strengthened by the war— 
should be exerted for it. The attitude of the United 
States toward other court projects debated during the 
last two decades places an added responsibility on the 
United States now. Even if the ultimate success of the 
Court is assured by the soundness of the ideas behind 
it, the judgment of the world toward it will long be 
influenced by its record during the next decade or so. 
This is the period in which its authority needs the 
backing of its friends. 

It may be concluded that the signature and rati- 
fication of the Court protocol by the United States 
would not greatly change the existing situation so far 
as access to the Court is concerned. It may be difficult 
to say that the United States would be greatly directly 
benefited by the course which Mr. Guthrie suggests. 
But this course does not involve any political entangle- 
ments—it involves no obligation to assist in any way 
in enforcing decisions of the Court. And the only 
burdens are those which any self respecting state would 
seek to share—paying its part in maintaining a very 
necessary international institution. Yet the signifi- 
cance of America’s attitude is very great. It may 
throw the scales one way or another toward determin- 
ing what is to be the future of this Court. 









































































ORTY state bar associations and eighty-two local 

bar associations have already sent the names of the 

delegates whom they have appointed to attend the 
National Conference of Bar Associations, which will 
be held in Washington on February 23 and 24, to con- 
sider the subject of legal education. Two hundred 
and fifty-nine delegates and one hundred and two alter- 
nates have been appointed as this goes to print. Among 
the larger city associations which will be represented 
are those of New York, Chicago, Philadelphia, De- 
troit, Boston, Baltimore, San Francisco, Washington, 
Savannah, Cincinnati and Cleveland. 

Delegates to the Conference are urged to bring 
their wives and daughters as there will be much enter- 
taining. On Feb. 23 Mrs. Severance and the wives 
of the members of the committee, Mesdames Goodwin, 
Cohen, Davis, Lewis, Piatt and Sanborn, will give a 
reception at the New Willard Hotel from 4 to 6 p. m. 
in honor of Mrs. William H. Taft. This will be fol- 
lowed by several dinners, and later both men and 
women will hear Dr. Welch speak in the ball room 
of the hotel. 

On Feb. 24 at 4:30 p. m. Mrs. Harding will re- 
ceive the ladies at the White House. This will be fol- 
lowed by a reception at the residence of Mrs. Alfred 
Thom, Pierce Mill Road. There will also be a recep- 
tion by Mrs. Milton Elliot. Numerous luncheons and 
dinners are being arranged for the ladies. 

FINAL PROGRAM 

All meetings except on Thursday evening will be 
held in the auditorium of Memorial Continental Hall, 
17th and D Streets, Washington, D. C. Delegates and 
alternates will please register at the Secretary’s office 
in the same building, as soon as possible after arrival. 


Thursday Morning, February 23rd: 
Hon. Clarence N. Goodwin, Chairman of the Con- 
ference of Bar Associations, presiding. 
11:00 A. M. 

Roll call. 
Organization of Conference. 
Opening address by Hon. Flihu Root: “The Resolu- 

tions Adopted by The American Bar Association.” 


Thursday Afternoon, February 23rd: 


Hon. William H. Taft, presiding. 
2:00 P. M. 

General subject: Preliminary Education. 

Topics for discussion : 

1. The justification of the proposed requirement of at 
least two years of college experience and training, 
in view of the technical education necessary to 
make an efficient lawyer. 

Topic introduced by Samuel Williston of Massa- 
chusetts. 

2. The effect of college experience and training in 
developing the desire and the ability to understand 
and maintain high ideals of professional conduct. 
Topic introduced by Silas H. Strawn of Illinois. 

3. The economic conditions and educational oppor- 
tunities in the United States which enable the am- 
bitious boy of small means to obtain at least two 
years of college training. 

Topic introduced by James B. Angell, President of 
Yale University. 
4:00 to 6:00 P. M. 

Reception in honor of Mrs. William H. Taft at the 
New Willard Hotel. Ladies accompanying the 
delegates have been invited to this reception by 
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Mrs. C. A. Severance, Mrs. Clarence N. Goodwin, 
Mrs. Julius Henry Cohen, Mrs. John W. Davis, 
Mrs, William Draper Lewis, Mrs. W. H. H. Piatt, 
and Mrs. John B. Sanborn. 

Thursday Evening, February 23rd: 

Ballroom of the New Willard Hotel. 

Hon. Hampton L. Carson, presiding. 
8:30 P. M. 

Address by Dr. William H. Welch, Director of the 
School of Hygiene and Public Health, Johns Hop- 
kins University, on “Some of the Influences De- 
termining Recent Advances in Medical Educa- 
tion.” 

Friday Morning, February 24th: 
Hon. William G. McAdoo, presiding. 
10:00 A. M. 

General subject: Technical Education. 

Topics for Discussion: 

The technical education necessary to enable a 
lawyer to serve the public. 
Topic introduced by James Byrne of New York. 

5. The failure of the law office to give an adequate 
technical education. 

Topic introduced by George E. Price of West 
Virginia. 

6. The part time law school and its place in legal 

education. 

Topic introduced by Frank H. Sommer of New 

York. 

A method of bringing law school students in touch 

with practising lawyers of high professional ideals. 

Topic introduced by William Draper Lewis of 

Pennsylvania. 

Friday Afternoon, February 24th: 
Hon. John W. Davis, presiding. 
2:00 P. M. 

Completion of Discussions. 

Final action by the Conference. 

Adjournment 4:30 P. M. 

President and Mrs. Harding will receive the delegates 
and the ladies accompanying them at the White 
House. Those expecting to attend should 
promptly notify secretary so as to receive in- 
dividual engraved invitations. After this, there 
will be receptions by Mrs. Alfred Thom and Mrs. 
Milton Elliot. 

Friday Evening, February 24th: 
7:30 P. M. 

Dinner at New Willard Hotel. 

Delegates, alternates, representatives of universities, 
members of associations represented at the Con- 
ference and ladies accompanying them may pro- 
cure tickets at $5.00 per cover at Memorial Con- 
tinental Hall or at the New Willard Hotel. 

Cordenio A. Severance, President of The American 
Bar Association, will preside. 

The speakers will be the Attorney General of the 
United States, Hon. George Wharton Pepper, 
United States Senator from Pennsylvania, and 
Hon. William L. Frierson, formerly Solicitor 
General of the United States. 

The headquarters of the Conference for the receipt of 
mail and telegrams will be The New Willard 
Hotel. 

Visitors will be welcomed, so far as the capacity of the 
hall will permit. 

It has not been possible to arrange for reduced rail- 
road rates. 
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JAMES BRYCE (1838-1922) 





Accomplished in Many Fields, He Found His Real Life Interest in the Study of Government 
and Exercised Widespread Influence Upon the Problems of Politics 





By Cuartes E. MERRIAM 
Professor of Political Science, University of Chicago 


HE passing of Lord Bryce in his 84th year marks 

the end of a career notable alike in theoretical 

and practical politics. Statesman, historian, jur- 
ist and political scientist, his influence upon the prob- 
lems of politics was widespread, and perhaps nowhere 
greater than in the United States. 

By occupation Lord Bryce was a lawyer, and 
Regius Professor of Civil Law at Oxford from 1870 
to 1893. His inaugural and valedictory addresses pub- 
lished in his Studies in History and Jurisprudence are 
notable. His contributions to jurisprudence were not 
as great, however, as those made in other fields. Some 
of his essays, especially those on the Roman and the 
English law, are remarkable, and in general he dis- 
played illuminating insight into juristic problems. One 
might say that he could have become a great jurist if 
he had cared to devote his life to the study of juris- 
prudence; but he did not rank with the great jurists 
of his time, such as Anson, Maitland or Dicey in that 
particular branch of thought. 

The political career of Lord Bryce was not so 
notable in itself, as it was useful as a preparation for 
his scholarly work. Among other positions held, he 
was member of Parliament for over twenty years, 
President of the Board of Trade, Chief Secretary for 
Ireland, and Ambassador to the United States. In 
these and other capacities he rendered distinguished 
service to his country and at the same time obtained 
a practical insight into the actual workings of politics 
without which his other inquiries would not have been 
possible. 

In the historical field the great achievement of 
Lord Bryce was his Holy Roman Empire, written in 
1862, when he was only 24, and still regarded as a 
great piece of historical interpretation. The keen 
historical sense displayed in this remarkable volume 
and its fine literary quality gave it a much longer life 
than is accorded to most historical treatises. Numer- 
ous other essays in historical interpretation came from 
the pen of Bryce and are characterized by the same 
qualities of penetrating insight and lucid exposition. 

Lord Bryce’s real life interest, however, was in 
the field of the study of government—political science. 
To this end his historical and legal training and his 
practical political experience were clearly subordinate. 

In estimating the political science of Lord Bryce, 
we may appropriately begin by raising the question, 
what was his conception of politics? The material of 
political science in Bryce’s view was certain tendencies 
in human nature—“that basic and ever-present ele- 
ment in the endless flux of social and political phenom- 
ena which enables general principles to be determined.” 
The foundation of politics then is human nature which 
is assumed to be permanent in its essential character- 
istics. At titres he declared that politics has its roots 


in psychology, but this idea he did not develop. In 
Bryce’s opinion there can be no such degree of pre- 
cision and predictability in politics as in the natural 
sciences, although he is loath to discuss the points of 
difference. He believed, however, that by skillful use 
of the comparative method in the examination of insti- 
tutions, similar results may be traced to similar causes, 
and thus certain general conclusions may be deduced. 
The best way to arrive at real knowledge of politics, 
he held, was through actual contacts. Plato in his 
Republic would have his prospective guardians of the 
law spend 15 years “in the den”—that is, in actual 
government. Bryce said: “The best way to get a genu- 
ine and exact first-hand knowledge of the data is to 
mix in practical politics. In such a country as France 
or the U. S. a capable man ina dozen years may acquire 
a comprehension of the realities of popular govern- 
ment ampler and more delicate than any which books 
supply.” Much of his own material was obtained 
by personal observation of political phenomena 
ranging over half a century and more than half the 
globe. Through Europe, America, north and south, 
Africa, Australia, and the Orient he went, the most 
intelligent traveler of his time. 

Lord Bryce in the actual execution of his work 
developed a very close relationship with the historical 
studies, with whose methods he was very familiar, and 
from which he drew many illustrations. Yet his hori- 
zon was not a limited one. In fact his address before 
the British Academy on “The Next Thirty Years” 
(1917) is notable for its breadth of view. As early as 
1896 he discussed in significant fashion the relation- 
ship between geography and the social sciences in a 
remarkable article in the Contemporary Review of that 
year; and throughout his life he was intensely inter- 
ested in the undertakings and the achievements of 
geography." 

He turned a friendly ear toward psychology, and 
in his works introduced a number of psychological 
classifications, but not on any extensive or remarkable 
scale. Toward statistics and economics (this latter 
considered chaotic) he was on the whole indifferent. 
He once exclaimed in his Modern Democracies, “It is 
Facts that are needed, Facts, Facts, Facts”—and more 
workers in the field of facts. He conceived the func- 
tion of politics to be that of presenting facts and of 
inducing the habit of reasoning from facts in public 
affairs: of creating a rational attitude:—this, rather 
than presenting dogmatic conclusions. Conclusions 
were to be general rather than specific, tentative and 
qualified rather than definite and positive. 

In method then we may say that Bryce was the 
sage rather than the scientist—historical rather than 
dogmatic and systematic—appreciating psychology, 
economics, statistics, but preferring to select his ma- 


1 In 1859 he wrote The Fauna of the Island of Arran. 
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terial and his illustrations from history and law, chiefly 
through the agency of description and comparison. 
In many ways his procedure closely resembles that of 
Montesquieu who also combined in felicitous style 
philosophy and fact. The Frenchman was more in- 
clined, however, to generalization than the English 
thinker and was perhaps less careful regarding his 
facts. Montesquieu was a prophet of democracy, de- 
fending it against the ancient régime, while Bryce was 
proclaiming its triumphant creed in the hours of its 
greatest triumphs. 

Lord Bryce developed few political ideas by the 
direct process of systematization. His sympathetic 
understanding of all types of theories was surprising, 
and his power of expounding them was remarkable, 
but as a rule he did not care to go beyond this. He was 
equally at home with Dante and St. Thomas, with 
Karl Marx, Theodore Roosevelt or Lenine; with the 
monuments of the Roman law and the very latest ex- 
periments in Australasia. His mind seemed to pene- 
trate and illuminate with delicate perception everything 
on which it was focused. It would be safe to say that 
in 1888 when he published The American Common- 
wealth,? he understood the spirit of American gov- 
ernment and law as well and far better than many— 
I shall not say Americans—but American students of 
government and law. The truth is that the kindly sage 
was really more interested in accurately describing and 
justly interpreting ideas and institutions than in their 
criticism or in the construction of modified mechanisms 
of control. He was, first of all, a traveler, collector, 
observer, photographer ; after that an analyst. 

Of his scattered essays in political theory those 
on Sovereignty and on Obedience are the most signifi- 
cant. In the former essay he drew the now well-known 
distinction between legal and practical sovereignty, 
made familiar by his efforts together with those of 
Ritchie and Dicey. In the latter he discussed with 
keen insight the types and forms of obedience under 
different systems of political control. Under the heads 
of Indolence, Deference, Sympathy, Fear and Reason 
he grouped and analyzed the chief grounds of obedi- 
ence or compliance. Students of political theory 
lament that he laid down his pen when he did in the 
treatment of this fundamental subject, regarding which 
so little useful has been said. The same observation 
may be made regarding his discussion of centripetal 
and centrifugal forces. 

In his final study of Modern Democracies (1921), 
Bryce at various points approached the field of specu- 
lation, but in general avoided the theory of democracy 
and confined himself to specific discussion of its prac- 
tical operations in the six countries he selected. But 
after all he must needs define democracy and set up 
standards or tests by means of which he will evaluate 
the workings of the institution. He must and does 
consider the theoretical foundations of democracy and 
the ideas of liberty and equality, as well as the chief 
purposes of government.* 

He accepts Herodotus’ definition of democracy 
as “that form of government in which the ruling power 
of the state is legally vested not in any particular class 
or classes, but in the members of the community as a 
whole.” With this, he contends, the functions of 
democracy or the social or industrial content of democ- 
racy has nothing to do. Equality, he believes, may be 


2 The most notable review of this was written by Woodrow Wilson 


in the Political Science Quarterly, TV, 153. | - : 
A critical analysis of this volume is given by the writer in The 


Bookman, LIII, 354-58. 


civil, religious, political or individual, which he con- 
cedes is description rather than definition. He dis- 
tinguishes between liberty that is civil, political or 
social, but does not undertake to say what liberty is, 
and he defines the main ends of government by which 
various forms of it may be tested as the maintenance 
of Justice and Happiness. 

Lord Bryce discusses in some detail the strength 
and weakness of democracies, excluding unhappily 
England, and adverts to the later phases of democ- 
racy and to the struggle with Socialism and Commun- 
ism. Of democracy he is a severe but friendly critic. 
It has provided safety against external attack ; internal 
order ; justice as between men; assistance in trade and 
industry to its citizens. But it has not developed broth- 
erhood as between races and classes; it has not evolved 
practical political capacity; it has not escaped from 
the influence of the money power; it has not produced 
that general satisfaction and contentment anticipated 
by its early advocates. 

Notable among the features of this remarkable 
analysis are his grave discussion of the decline of 
legislative bodies, his thoughtful consideration of the 
initiative and referendum, his analysis of the revival 
of the executive power, his penetrating view of Plu- 
tocracy in relation to Democracy, his portrayal of the 
influence of Press and Propaganda, his discussion of 
Democracy and Communism, his treatment of the rela- 
tion of backward races to Democracy. 

In reality government will always be in the hands 
of the few. For, says he: “Free government cannot but 
be, and has in reality always been, an oligarchy within 
a Democracy.” The future of Democracy is by no 
means assured, for it is entirely possible that the love 
of liberty and Democracy may decline and even dis- 
appear. He finally concludes with an expression of 
faith in the ultimately successful outcome of the demo- 
cratic experiment. “Without Faith nothing is accom- 
plished and Hope is the mainspring of Faith. 
Throughout the course of History every winter of 
despondency has been followed by a joyous springtime 
of hope”—an example of intellectual modesty at the 
end of a life of amazing opportunity for observation 
and reflection. 

The great monuments of Lord Bryce are his com- 
prehensive descriptions and interpretations of modern 
institutions. The United States, South America, Ice- 
land, South Africa, Australia, Canada, Switzerland, 
France, were all within the range of his observation; 
and the world is his debtor for the tempered and ma- 
ture judgments of a keen and wise observer, to a great 
extent free from prejudices, passion and narrow- 
ness. These have permanent value in the world’s 
archives. 

But we may also inquire what service he rendered 
to the more scientific knowledge of the process of 
political control? In what way did he assist in the 
advance of the science of politics as distinguished from 
the art or practise of government? He was not an 
inventor of scientific method or of abstract logical 
formula. He was skeptical of the possibility of the 
former, and distrustful of the latter. At this point his 
chief contribution was to the creation of an attitude 
toward the essential facts regarding the organization 
and operation of political institutions—to the Political 
Prudence that should characterize the statesman and 
the public rather than to technical scientific knowledge. 

A word might well be said regarding the relation 
of Lord Bryce to his contemporaries in the field of 
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political inquiry. Bryce emerged from a period which 
had seen a dramatic struggle between the interesting 
and divergent types represented by such thinkers as the 
liberals Mill and Mazzini, and the Collectivists, Marx 
and Proudhon. His contemporaries included repre- 
sentatives of many widely varying points of view. 
Among the German group were Gierke, Kohler, Jelli- 
nek, Laband, Preuss, as well as Treitschke, Nietzsche, 
and Hasbach. In France there were Leroi Beaulieu, 
Duguit, Sorel, Reclus; in Russia, Tolstoi, Krapotkin 
and Milyukov; among the Italians, Loria, Ferri and 
Ferrero; in his own land there were Dicey, Lecky, 
Maitland, Mallock, Morley, Ritchie, Spencer, Cecil, 
the Webbs, and in the later period Graham Wallas 
and his school. 

Among these Bryce is a notable defender of 19th 
century Liberalism, as against the monarchial ten- 
dencies of the German group, or the collectivist ten- 
dencies of the Socialists and the Communists. He 
spoke especially for the British type of democratic 
liberalism of which he was so graceful and effective 
an exponent—cultured, erudite, grave and responsible 
in attitude, as becomes one of the world’s managerial 
group ; soundly and thoroughly practical and judicious. 
These qualities may combine in a formula of plati- 


tudinous banalities—dull and heavy with respectability 
and responsibility. But not so in such types as Bage- 
hot or Bryce. An unusual power of lucid statement, a 
quaint sense of humor from his Scotch father, a fit- 
fully recurring, musing strain of philosophy, a remark- 
ably sympathetic tolerance, a flavor of fairness arising 
from temperament, training and human contacts, a 
range of eloquence—from the Irish mother perhaps— 
that sometimes in rare passages sweeps his readers up 
to great heights; these were qualities that made Lord 
Bryce the most notable expounder of the rationale of 
modern democracy. 

His training reflects the political philosophy of a 
great people, the sagacity of the Scotch, the savoir faire 
of the English. It rationalizes the political prudence 
of the parent branch of the English speaking peoples. 
Psychology, statistics, the tardy development of social 
sciences will delve deeper into the secrets of that 
human nature to which he so often referred (there 
may be radium in the mind as well as in the ground), 
and supersede his facts and his admittedly tentative 
conclusions ; but it will be long before there rises again 
an individual so sage, so adapted to his task by tem- 
perament, training and experience, so richly endowed 
in opportunity for observation and contact in the poli- 
tical world as this great student. 





TAXATION OF TAX EXEMPTIONS 





Legal Distinction Between Tax on the Security and That on Property Right Represented by 
Exemption Has Apparently Escaped Attention of Authorities 





By Epwarp A. HARRIMAN 
Of the Washington, D. C. Bar 


VALID contract granting exemption from taxa- 
tion, whether by the State or by the Unitea 
States, creates a property right of which the 


A 


owner cannot be deprived without due process of 
law, either by the United States, under the Fifth 
Amendment, or by any State, under the Fourteenth 


Amendment. (Choate v. Trapp, 224 U. S. 665; Glea- 
son v. Wood, Ibid. 679; English v. Richardson, Ibid. 
680; Ward v. Love County, 253 U. S. 17.) 

Such property right is a franchise, and, like other 
franchises, is subject to taxation. Apparently, how- 
ever, this class of property generally escapes taxation 
entirely. In some States all property subject to taxa- 
tion must be taxed according to its value, with certain 
specific exceptions. In other States the tax laws are 
undoubtedly sufficiently broad to cover this species of 
franchise. It is only recently that the amount of prop- 
erty thus escaping taxation has become of great im- 
portance. It is now estimated, however, that there are 
from ten to fifteen billion dollars of tax-exempt securi- 
ties outstanding, and a constitutional amendment is 
proposed to prevent the further issue of such securi- 
ties. It would seem that the distinction between the 
taxation of the security and the taxation of the tax- 
exemption has escaped the notice of the taxing authori- 
ties. The legal distinction, however, is clear. A owns 
a farm and ten horses. He makes a contract with the 
State by which he transfers the horses to the State, and 
in consideration therefor the State grants him ex- 
emption from taxation on his farm. Assuming that 


the bargain is a fair one, A is in the same position 
practically that he was before. His assets originally 
consisted of a farm and ten horses. Now they consist 
of a farm and a franchise, ten horses having been 
paid for the franchise. The franchise may be taken 
as of the same value as the ten horses. The result 
would be just the same if, instead of ten horses, A had 
a thousand dollars in cash, and paid a thousand dollars 
for the exemption from taxation. The exemption in 
this case attaches to the farm as such, and therefore 
passes with the sale of the farm like an appurtenance. 
{f the farm was worth $10,000 when subject to taxa- 
tion, and the franchise, or tax exemption is worth 
$1,000, B, who purchases the farm and thereby ac- 
quires the franchise, will pay $11,000 for the tax- 
exempt farm instead of $10,000 for the same farm 
subject to taxation. By his purchase, therefore, B 
acquires, first, a farm worth $10,000; and, second, a 
franchise, appurtenant to that farm, of tax-exemption 
worth $1,000. B should, therefore, be taxed on his 
farm at the rate of taxation applicable to farm prop- 
erty in the sum of $10,000, and on his tax-exemption, 
at the rate applicable to such franchise, for $1,000. 
The same principles apply to tax-exempt securi- 
ties. Suppose that in a given jurisdiction a bond is 
subject to a tax of $4 a thousand, which is not an 
uncommon rate of taxation on such property, and 
suppose that the rate of interest on the best taxable 
securities is 5%. If A buys a $1,000 taxable bond, he 
will receive $50 income and pay $4 in taxes, making 
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his income from that bond, aside from the question 
of the income tax, $46. His income on the non-taxable 
bond for the same amount will be $50, a difference of 
$4 in income. Capitalized at 4.6% this would repre- 
sent a difference of about $87 in the value of the two 
bonds, assuming that they both fall due in one year. 
The purchaser of a taxable security, therefore, pays 
$1,000 and receives a $1,000 bond, bearing interest at 
5%. A purchaser of a $1,000 tax-exempt security 
pays $1,087 and acquires not only a $1,000 bond, pay- 
ing 5%, but the franchise of tax exemption on that 
bond, which is theoretically worth $87. As a matter 
of fact, for various reasons, the chief of which is the 
successful evasion of taxation on intangible property, 
the difference in price between taxable and tax-exempt 
bonds is not as a rule equal to the theoretical value 
of the tax exemption. Of course in a State where 
the bond was subject to a property tax of $20 a thou- 
sand, instead of $4 a thousand, the difference between 
the theoretical value of the franchise of tax exemption 
and its cash market value would be very great, as suc- 
cess in evading taxation on intangible property in- 
creases in arithmetical, if not in geometrical, ratio to 
the amount of the tax which the State attempts to 
collect. 

An exemption from taxation upon a security may 
extend not only to the property tax upon such security, 
but also to the income tax upon such security. Of 
course the exemption of a security from the income 
tax has a different effect from the exemption of the 
same security from the property tax, for the reason 
that the property tax is based on the value of the prop- 
erty, while the income tax is based upon the total 
income of the particular owner of the property. The 
value of an exemption from income tax to a person 
with an income under $1,000 is at present nothing. A 
man with a very large income, however, has to pay 
more than half of his income to the Federal Govern- 
ment in income taxes. A man who has an income o 
less than $1,000 and owns two $1,000 bonds one of 
which is free from income tax and the other not, 
receives the same income on both bonds. A man 
whose income requires him to pay an income tax of 
50%, however, receives only one-half as much income 
from the taxable, as from the non-taxable bond. It 
is therefore very difficult to formulate any general 
principle as to the value of an exemption from income 
tax as property. 

There are two possible methods of dealing with 
this question. One method is to compare the market 
prices of the two bonds. The other method is to 
capitalize the value of the amount saved in income tax 
by the holder of the bond. The latter method is the 
The market price of the tax-exempt 
bond does not vary with the holder, but the value of 
the exemption from the income tax is different in the 
case of different taxpayers. Suppose that A has a 
$1,000 bond exempt from income tax, and B has a 
$1,000 bond which is not so exempt, but that A’s in- 
come is so small that he pays no income tax, while 
B’s income is so large that he pays a 50% tax. If both 
bonds bear 5% interest, A receives $50 a year net and 
B receives $25 a year net. By the mere exchange of 
these two bonds A’s income remains the same while B’s 
net income on his investment is doubled. The tax 
exemption is therefore worth nothing to A while to | 
it is worth $25 annually. As B is getting only $25 net 
on a $1,000 taxable bond, he is as well off with one 
non-taxable bond as he was with two taxable bonds. 


It would not be proper to capitalize B’s increase in net 
income by the purchase of the non-taxable bond at 
2%% and call it worth $1,000, for three reasons: First, 
exemption is not perpetual; second, B’s life is a matter 
of years; and, third, B’s future income tax is uncer- 
tain, both with reference to the ammount of his income, 
and with reference to the rate of tax. B cannot sell 
his one non-taxable bond for twice the price of two 
taxable bonds, for these reasons. A tax-exemption, 
annexed to a security, but varying in amount with the 
income of the holder of that security, is property of a 
peculiar character the value of which it is difficult to 
estimate. Theoretically it would seem that the value 
of this franchise should be differently assessed in ac- 
cordance with its actual value to the particular holder: 
but the difficulty of assessing any property on this 
basis is so great that, as a practical matter, the Court 
is more likely to estimate the value of the franchise of 
tax-exemption on the basis of the difference in value 
of taxable and tax-exempt bonds of the same character. 

If there are fifteen billion dollars of tax-exempt 
securities in the United States, and the value of the 
exemption from taxation for the purpose of the 
property tax is 5%, and the value of such exemption 
for the purpose of income tax is another 5%, it means 
that the value of tax-exemptions in this country is 
one billion five hundred thousand dollars. It would 
be interesting to know to what extent this franchise 
is actually taxed. It is probably not taxed at all, be- 
cause the assessors do not realize that the exemption 
of a security from-taxation constitutes a franchise, 
which is property distinct from the security, although 
it may pass with the security as appurtenant thereto. 
The claim may be made, of course, that the exemption 
of the security from taxation operates also as an ex- 
emption of the franchise of exemption from taxation. 
The distinction between the tax-exempt security and 
the franchise of tax exemption is so obvious, however, 
that to obliterate it would require strong judicial sym- 
pathy with the holders of tax-exempt securities. The 
fact that consideration, or even full value is paid for 
the tax exemption does not affect the question. The 
consideration paid for the tax-exemption of the 
security, or other property, is merely the price paid 
for the franchise, and does not affect the taxability 
of that franchise. 

The distinction between the franchise of tax- 
exemption and the security, or other property, to which 
such franchise is appurtenant, shows the inherent 
taxability of that franchise. Various interesting ques- 
tions arise, however, under the Federal Constitution 
as to the power to tax particular franchises. 

Can a State tax a franchise of tax-exemption 
granted by the United States? The general rule is 
that franchise conferred by Congress cannot, without 
its permission, be taxed by the State. (California v. 
Central Pacific Railroad, 127 U. S. 1.) 

In Flint v. Stone Tracy Co., 220 U. S. 107, the 
Court says on page 152: 

An examination of these cases will show that in 
each case where the tax was held invalid the decision 
rested upon the proposition that the corporation was 
created to carry into effect powers conferred upon the 
Federal Government in its sovereign capacity, and the 
attempted taxation was an interference with the effec- 
tual exercise of such powers. 

It would, therefore, appear that the exemption 
from Federal income tax granted to purchasers of 
United States bonds, at the time of the sale of such 
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bonds by the United States, would not be subject to 
State taxation without the consent of the United States. 
Such a tax exemption is a franchise granted by the 
Federal Government to the purchaser of the bond for 
the purpose of securing the money at a lower rate of 
interest. Suppose, however, that Congress were by 
a special act to grant exemption from Federal income 
tax to all ex-presidents of the United States in grati- 
tude for their public service, and suppose that this 
action were taken by express legislative grant so as to 
create a franchise which would constitute property in 
the hands of an ex-president, as distinguished from a 
mere exemption from taxation of such income in a 
particular revenue act? Of course the United States 
as a local legislature might grant a franchise of tax- 
exemption to an ordinary corporation in the District 
of Columbia, but such tax-exemption can have no 
effect in any of the States. There would be no property 
in any State subject to State taxation, so that such 
franchise could not constitute property in any State 
subject to taxation by said State. 

Can the United States tax a franchise of tax- 
exemption granted by a State? If the franchise is 
conferred for the purpose of giving effect to some 
reserved power of the State, it is not taxable; but if 
conferred for any other purpose, it is subject to taxa- 
tion by the United States. (Flint v. Stone Tracy Co., 
220 U. S. 107, 158.) 

In view of the decisions in Evans v. Gore, 253 
U. S. 245, and Eisner v. Macomber, 252 U. S. 189, 
it would seem that the very narrow construction placed 
by the majority of the Court upon the words “from 
whatever source derived” in the Sixteenth Amendment, 
would prevent Congress from taxing the income on 
bonds issued by, or under the authority of, a State. 
In other words, there is an inherent exemption in 
securities issued either by the State, or by the United 
States, from the taxation of such income by the other 
sovereign. There may also be an additional grant of 
a franchise of exemption from taxation by the sov- 
ereign issuing the securities. The inherent franchise 
of exemption from taxation by the other sovereign, 
and the express franchise of exemption from taxation 
by the sovereign issuing the securities, are alike exempt 
from the taxing power of the other sovereign. On 
the other hand, an ordinary franchise granted by a 
State, not for governmental purposes, is subject to 
taxation by the United States. 

Can one State tax a franchise of tax-exemption 
granted by another State? This question involves the 
question of the situs of the franchise for tax purposes. 
The States are so far foreign to each other that 
securities issued by one State are taxable by another 
State when in the hands of one of its residents. The 
franchise of tax exemption, therefore, granted by the 
State issuing the securities is essentially local. As 
such franchise has no effect in other States, there is 
no franchise for the other States to tax. If the 
franchise of tax exemption is appurtenant to real estate 
or tangible personal property, the case is clear. If the 
franchise is appurtenant to a bond, there is more diffi- 
culty. If A is a resident of California and buys a 
California bond which is tax-exempt, his franchise 
of tax exemption is subject to taxation by the State of 
California. If he moves to Nevada, he has no fran- 


chise of tax-exemption from the State of Nevada. He 
may, therefore, pay tax on the value of the bond itself 
; Whether the franchise of tax-exemption 


in Nevada. 





follows the owner of the bond, so far as California 
is concerned, or remains with the bond if that is left 
in a safe-deposit vault in San Francisco, is an interest- 
ing question. 

As a practical matter, therefore, the field for the 
taxation of tax-exemptions is at present quite limited, 
for the reason that the largest amount of tax-exempt 
property is in the form of tax-exempt securities issued 
by or under the authority of the United States or of 
the different States. The United States could tax the 
tax exemptions created by it. Such taxation, however 
would have to be in the form of an excise tax or an 
income tax, for a property tax would require ap- 
portionment, which is out of the question. Each State 
can tax the tax-exemptions which it creates, and it is 
submitted that in very many of the States these tax- 
exemptions are franchises which at present escape 
taxation. The States, however, cannot tax the fran- 
chise of tax-exemption which is annexed by the United 
States to its bonds, nor can the United States, accord- 
ing to the present construction of the Sixteenth 
Amendment, tax the franchise of tax-exemption which 
such construction of that amendment still leaves an- 
nexed to securities issued by or under the authority 
of a State. The practical field for the assessor, there- 
fore, is confined to the assessment of franchises of 
tax-exemption annexed to any securities which may 
be issued by or under the authority of his own State, 
when held by residents of that State. 





Review of Extradition Because of Apprehended 
Lynching 
“As bearing on the much discussed question 
whether a governor is justified in refusing to grant 
extradition on the ground that the fugitive may be 
lynched or denied a fair trial in the demanding State, 
in two recent cases it has been sought to have an ex- 
tradition warrant reviewed in the courts on that 
ground. In each instance the court refused to grant 
the relief sought. In Ex Parte Ray (Mich.) 183 N. 
W. 774 it was said: ‘Upon the argument a most power- 
ful appeal was made by petitioner’s counsel to our 
sympathies. But a human life was taken in Wilkinson 
county, Ga. ; that life was taken by petitioner. Under 
the system of laws obtaining in this country, a jury 
of the vicinage, or of some other county of Georgia 
to which the case may be removed upon application 
for change of venue, is the only body to determine 
whether that life was taken in self-defense. Unless 
petitioner is tried in Georgia for the murder of Faulk- 
ner, he cannot be tried at all.’ So it was said in Ople 
v. Weinbrenner (Mo.) 226 S. W. 256: ‘The petitioners 
say they have incurred the enmity of a large percentage 
of the people of Madison county, IIl., by their par- 
ticipation in the industrial controversies of that county, 
and will be in danger of death or bodily injury if taken 
there, and to surrender them to the authority of Illinois 
will be in violation of the Federal Constitution, by 
depriving them of the equal protection of the law. 
Evidence was not adduced to prove the existence of 
the danger alleged, and if it were proved it would not 
justify this court in ordering the outright release of 
these prisoners, charged, as they are, with the crime 
of murder. The duty to protect them from violence 
and secure to them a fair trial rests upon the officials 
of the State of Illinois, and we presume it will be 
performed.’ There can be no doubt of the correctness 
of these decisions.”—Law Notes, January, 1922. 


























































































































































































el Ie Rae esting eer 


ee re 


| 
| 
i 


> = _ 
oe 


THE FEDERAL ESTATE TAX 


Grounds for Adoption of This Method of Taxation in America, Brief Comment on U. S. 
Supreme Court Decisions on the Subject, and Suggestion of Certain Inequities in 
Operation That Might Be Removed 


By JAMES HAGERMAN, JR. 
Of the Washington, D. C. Bar 


of view of the American, for the imposition of 

that form of taxation of capital known in Eng- 
land as a death duty and variously utilized in our indi- 
vidual American States and finally by our Federal 
Government, under the guise of a legacy, succession, 
inheritance or estate tax, is its operation as a practical 
instrument for the limitation of inheritances. Limita- 
tion by taxation seems to befit the American statesman, 
lawyer and jurist’s point of view as well as that of 
their English cousins more satisfactorily than the 
ancient device of escheat, the only approved method of 
limiting what the common law has said is the delegated 
right to transfer property at death which sovereignty 
has accorded to citizens. 

To the layman who is considering the tax obli- 
gations to which his estate will be subjected after his 
death the justification for the tax means little and the 
distinction between escheat and taxation—or Black- 
stone’s theory of sovereignty lodged in the King as 
distinguished from the American theory of sovereignty 
lodged in the people and expressed by its delegated law 
makers —is the difference between tweedledee and 
tweedledum, or whether the tax may be taken by the 
right or the left hand. 

The early English law as handed down by the 
courts delighted to condemn the “dead hand’s” effort 
to dispose of its property after death and was quite 
unctious and smug in its elaboration of the theory 
that since a dead man had no “natural right” to dispose 
of his property any concession on the part of sov- 
ereignty which allowed him to do so was a‘pure in- 
dulgence which could be, like the “Indian gift” of our 
boyhood, and would be, if necessary, revoked at will. 
Just why in the last analysis the law should say that 
a living man may dispose of his property as he chooses 
up to the moment of his death but that he has no 
“natural right” to direct its transfer after he dies, is 
not apparent to one who clears his mind of the fog of 
precedent. 

In a state of savagery and materialism a man 
might have been said to have no right to direct the 
disposal of what belongs to him, after the spirit has 
departed from his body and he is no longer able to 
defend his possessions by main strength, but certainly 
a higher conception of the philosophy of ownership 
would obtain in a time when an arrogantly enlightened 
civilization interposes with a claim of dealing fairly by 
the dead as well as the living. 

One well may conclude that the ancient theory of 
the unnatural effort of the “dead hand” to transfer 
property evolved from those remote times when the 
owner of property held it only so long as he was 
stronger than his neighbor, and, that perhaps, when 
such a one found his vigor impaired and his fortune in 
skins or colored stones endangered, he may have used 
a part of such fortune to employ a sturdy representa- 


Ter: fullest justification, perhaps, from the point 


tive of the younger generation to defend it fur him. It 
would have been but a step beyond that if the prehis- 
toric millionaire, anxious for the well being of one or 
more immature descendants, had employed the same 
vigorous defender to insure that after his own death 
such descendants might safely take possession of his 
goods and chattels, and he would undoubtedly have 
paid the insurer a large premium for his services. 
After all this is what government does. Supported by 
public opinion made up of those who know that in turn 
they must die and that their own property must then 
be subjected to the assaults of the strong in limb if 
andefended, the government does what the stalwart 
guard of the early age did or might have done; it in- 
sures the transfer of property to the beneficiaries of 
the decedent’s estate and through its death duties 
exacts a fat fee for the service. 

The modern theory that taxes for the raising of 
revenue for the necessary expense of carrying on the 
government should be as far as possible exacted from 
sources which are able to bear the burden with the 
least amount of hardship, points directly to death 
duties. ' 

The beneficiaries of a decedent's estate take prop- 
erty without labor, without self-denial, without giving 
value. It comes to them as “easy money.” Certainly 
there can be no undue hardship, as contrasted with 
most other forms of taxation, in decreasing that which 
comes to one as a gratuity, especially when the method 
of raising revenue is supported by the strong philc- 
sophic doubt which is steadily growing in popular 
favor, of the economic wisdom of allowing swollen 
estates to be erected and transferred intact at death. 

The disposition to tax the estates transferred by 
the death of the owner, by way of a tax upon the dis- 
tributive shares or against the beneficiaries themselves, 
a form of taxation first known in England as a legacy, 
succession or inheritance duty; or against the estate 
itself as a unit prior to distribution, such as the pres- 
ent Federal Tax and those similar tax laws enacted 
in a few of the states, which was first called in Eng- 
land an estate duty, has aroused and still arouses 
considerable discussion. The trend is all in favor of 
the levying of such a tax and the courts, finding prece- 
dent in the underlying theory of the common law rela- 
tive to the devolution of the property of a deceased 
person, have uniformly sustained the Federal Gov- 
ernment as well as the state governments in the exercise 
of the right to create such a tax. 

The death duty then is a long step in the direction 
of a limitation of inheritance since in effect it is exactly 
that. 

The twenty-five per cent tax levied by the Federal 
Government against the net estate of a decedent for 
that portion of such estate which exceeds $10,000,000 
is indeed a substantial limitation, to say nothing of the 
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tax of a similar kind now exacted in most of——forty- 
five to be exact—the states. 

Agitation to increase the rate of taxation in the 
graduated higher brackets was rife during the discus- 
sion of the Revenue Act of 1921 and at one time there 
was a proposed amendment incorporated in the Act 
increasing the tax on the net estate for that portion in 
excess Of multiplied millions to fifty per cent. This 
proposed provision of the Act of 1921 was, it is under- 
stood, finally surrendered only when the conference 
committee of the two houses of Congress met to agree 
upon the final terms of the Act. 

Death duties of some kind, usually in the earlier 
laws in England and America a stamp tax on the 
receipts given to the executors by beneficiaries, have 
existed here and there time out of mind. 

Historians record that such taxes were levied in 
Rome under the Empire and that Imperial Caesar took 
his cue from the Ancient Egyptians, while practically 
all of the modern European countries have had similar 
taxes in effect long before they became general among 
our states or were utilized by our Federal Government 
for more than occasional emergency or war tax 
measures. 

Great Britain today has three forms of Death 
Duties ; a legacy duty as amended, originally enacted in 
the time of George III known as the Pitt Act; suc- 
cession duty as amended, a graduated tax on both 
realty and personalty based on consanguinity originally 
passed in the early Victorian period, known as the 
Gladstone Act*; and lastly a typical transfer or muta- 
tion duty as amended, levied on the “passing” of an 
estate from decedent to beneficiaries originally enacted 
as a part of the Finance Act of 1894, and known as the 
Estate Duty or Harcourt Act. 

Chancellor Sir William Harcourt, sponsor for the 
latter duty expresses himself as believing that the gov- 
erning principle of the Estate Tax Duty is that: 

Upon the devolution of property of all description 
the State takes its share first—before any of the suc- 
cessors in title or beneficiaries. The reason on which 
this is founded is plain. The title of the State to a 
share in the accumulated property of the deceased is 
an anterior title to that of the interest to be taken 
by those who are to share it. The State has the first 
title upon the estate, and those who take afterwards 
have a subsequent and subordinate title. Nature gives 
a man no power over his earthly goods beyond the 
term of his life. What power he possesses to prolong 
his will after his death—the right of a dead hand to 
dispose of property—is a pure creation of the law, and 
the State has the right to prescribe the conditions and 
the limitations under which that power shall be exer- 
cised. : : ee : 

and an English authority* continuing the Chancellor's 
definition says: 

Thus in the Estate Duty we have a tax of a thor- 
oughly democratic nature; for it is one which, in prin- 
ciple, knows nothing of distinction of persons—its very 
essence being that it represents the State’s share of 
every description of property which is in the course of 
devolution from a deceased owner or usufructuary to 
a new beneficiary, the latter of whom in principle, is 
not taxed until the particular property reaches him, 
when he is potentially liable for the payment _of 
Legacy or Succession Duty. In other words, whilst 
these latter duties are, theoretically speaking, in the 
nature of a tax upon the person, the Estate Duty is in 
the nature of a tax upon the property; a distinction it 
is most important to keep clearly in view in examining 
the general scheme of modern British Imperial death 
duty taxation. 

President Roosevelt in his annual message to Con- 
gress, December, 1907, sounded the call in no uncertain 


1. 36 George III, c. 52 
2. 16 and 17 Victoria, c. 51 


_ source that a new Federal Death Duty 


language for the modern Federal death duty as a wise 
tax on capital, as a direct response to the public demand 
for a limitation of inheritances as voiced by the press 
and we may quite reasonably accept the assumption of 
Harlan Eugene Read*, an earnest advocate of the 
abolition of all inheritances, that it was the death of 
a Middle-Western multi-millionaire whose fortune of 
$125,000,000 was found to have been tied up for thirty 
or forty years in a trust created for the benefit of his 
grandsons, which made acute the slumbering belief in 
such a form of taxation, and induced the President to 
recommend : 

Government has the absolute right to decide as to 
the terms upon which a man shall receive a bequest or 
devise from another. . heavy progressive tax 
upon a very large fortune is in no way such a tax 
upon thrift and industry as a like tax would be on a 
small fortune. No advantage comes either to the 
country as a whole or to the individuals inheriting the 
money, by permitting the transmission in their en- 
tirety of the enormous fortunes that would be affected 
by such a tax. . . . Our aim is to recognize what Lin- 
coln pointed out—to insist that there should be an 
equality of right before the law, and at least an ap- 
proximate equality in the conditions under which each 
man obtains the chance to show the stuff that is in 
him when compared to his fellows. 


There was, however, no immediate result from the 
President’s recommendation, for it was not until the 
conditions arising from the world’s war made neces- 
say the recruiting of revenue from every possible 
was passed,— 
the Federal Estate Tax of September 8, 1916. This law 
was twice amended in 1917 increasing the graduated 
rates in the graduated brackets and re-enacted as a 
part of the Revenue Act of 1918, passed February 25, 
1919, and has again been re-enacted with slight changes 
in detail, but no changes in rates, as a part of the 
Revenue Act of 1921. The Act of 1918 readjusted the 
rates in an effort to arrive at a more equable basis, 
reducing the lower and increasing some of the higher. 

The Federal Estate Tax has been more productive 
in money than was originally estimated® and the fact 
that no organized effort was made to abolish the tax 
or reduce its rates during the consideration by Congress 
of the Act of 1921 indicates that the people of America 
who advocated such a tax quite generally are satisfied 
with it in its present form and that its opponents are 
reconciled to its retention as a permanent revenue pro- 
ducing instrument. 

The leading modern decision on the constitution- 
ality of inheritance and related taxation is that in the 
case of Eben J. Knowlton and Thomas J. Buffum, 
Executors of the Last Will and Testament of Edwin 
F. Knowlton v. Frank R. Moore, Uinted States Col- 
lector of Internal Revenue, First Collection District, 
State of New York®. 

This case arose under the War Revenue Act of 
June, 1898; a measure enacted for the purpose of 
raising emergency revenue as a result of the Spanish- 
American War. An exhaustive opinion by the 
lamented Chief Justice White reviews this subject his- 
torically and legally. Eminent lawyers on both sides of 
the question filed briefs and the record of counsel in- 
cludes John G. Carlisle, Wheeler H. Peckham, 
Thomas B. Reed, and Solicitor General Richards. 


Even a lengthy summary of the views of the great 
Chief Justice would be inadequate and possibly mis- 


_ Taxation of Capital, Soward and William. . 
: The Abolition ~ Inheritance, MacMillan Co., 1919. 
5. The receipts from this source for the fiscal year, 1919, were 
$82,029,983.13; for 1920, $103,635,563.24; for 1921, $154,043 260.39. 
6 178 U. S. Reports, 41-110. 
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leading. It suffices to say that the constitutionality of 
inheritance tax laws was with unanswerable logic 
fully upheld. While Justice Brewer dissented as to 
the validity of a progressive rate of tax and Justice 
Harlan, with whom Justice McKenna concurred, dis- 
sented with reference to the method of arriving at the 
taxable value of the estate, the Court seems to have 
been unanimous as to the power of Congress to enact 
tax legislation with respect to property transferred by 
death. 

The Chief Justice in tracing the history of death 
duties quotes extensively from high authorities, par- 
ticularly Hanson’s Death Duties, Dowell’s History of 
Taxation and the treatise of Dos Passos, but nowhere 
does he allude to the English theory of sovereignty 
recalling in part the delegated right of a subject to 
dispose of his property at death, a fact having some 
significance for those who are disposed to take issue 
with the common law theory. 

The Federal Estate Tax as now administered as 
a result of the construction placed upon its provisions 
by the governmental administrative officers, the De- 
partment of Justice and the courts, taxes the total 
gross estate transferred by the death of a decedent 
minus certain statutory deductions and plus all gifts 
made by such decedent at any time during his life 
which were made in contemplation of death or to take 
effect in possession or enjoyment at or after death. 
The language of the Act has been repeatedly con- 
strued by the courts and most of the decisions have 
been favorable rather than unfavorable to the gov- 
ernmental construction of its provisions. 


Questions relative to taxability of property of 
estates in the nature of community property, estates by 
the entirety and joint estates, as well as to the estates 
where powers of appointments existed prior to death, 
remain somewhat in doubt, because of the varying 
state laws and decisions, while some questions of the 
deductibility of certain items under the laws prior to 
1919 are not clearly determined for the same reason. 

The courts have approved the inclusion in the 
gross estate of a decedent of gifts in contemplation of 
death or to take effect in possession or enjoyment at or 
after death whether made prior or subsequent to the 
passage of the original Federal Act of September 8, 
1916, both as to the implication of taxability in the 
1916 Act and the express provisions of the 1918 Act. 


The defining of the term “in contemplation of 
death” seemed to present some difficulties in the earlier 
cases and there seemed to be a tendency to confuse 
it with gifts causa mortis but latterly there has evolved 
general acceptance of the definition in a recent case’ 
where the court said: 

By the term “in contemplation of death” is not 
meant on the one hand the general expectancy of death 
which is entertained by all persons, for every person 
knows that he must die... . On the other hand, the 
meaning of the term is not necessarily limited to an 
expectancy of immediate death, or a dying condi- 
tion. ... The term “in contemplation of death” in- 
volves something between these two extremes. Nor 
is it necessary, in order to constitute a transfer in 
contemplation of death, that the conveyance or trans- 
fer be made while death is imminent, while it is im- 
mediately impending by reason of bodily condition, 
ill-health, disease or injury, or something of that kind. 
But a transfer may be said to be made in contempla- 
tion of death if the expectation or anticipation of 
death in either the immediate or reasonably distant 
future is the moving cause of the transfer. 


It is now accepted that the test of “contemplation 
of death” is whether the decedent in making a gift 


was actuated by a testamentary motive and whether 
he was because of some mental or physical condition 
more than normally apprehensive of death either 
within the near or more or less remote future. 

The Government has ruled and the courts have 
sustained such ruling by implication if not expressly, 
that generally speaking, any gift made during life 
which is subject to some contingency which might or 
could defeat it prior to the death of the donor, or any 
gift wherein the donor has reserved some rights in 
the property given during his life, the gift to be taken 
to be one which is to take effect in possession or 
enjoyment at or after death is, therefore, to be in- 
cluded in the gross of estate of decedent for taxation 
purposes. The donor of property can not therefore 
“te a string” to a gift which attaches up to the moment 
of his death, without the property given being sub- 
jected to estate tax thereafter. 

The sponsors for this law, the legislators who are 
responsible for its passage, nor the Federal administra- 
tive officials hardly would contend that the Estate Tax 
Act in its present form is a completed, perfected 
product. It contains inequities in its provisions that 
create conditions in its administration which bear un- 
fairly upon some and favor others. Its chief virtue 
is its simplicity in operation and the small ratio of 
expense in its collection. Its chief unfairness in 
operation arises from the fact that it tends to place 
the entire tax upon the residuary estate and in extreme 
cases might impoverish that portion of the estate which 
frequently goes to a dependent and ofttimes aged and 
infirm widow. 

A case like the following is conceivable and, in- 
deed, estates presenting somewhat similar conditions 
of a modified kind are by no means unusual. 

A man owning a gross estate of $10,000,000 con- 
cludes that because of his advanced age he might as 
well make a distribution of his property to those 
objects of his bounty to whom his marital and parental 
affections point as the natural beneficiaries of his 
generosity. The consequence of his determination is 
that he gives to each of three sons the value in securi- 
ties of $2,500,000, and makes a will leaving to his wife 
at his death the residue of his estate. Within a few 
months he is suddenly attacked by a fatal disease and 
dies. His executors make the return required by the 
Act in due time, showing a net estate, after taking 
allowable deduction, of say $2,000,000, making an in- 
formation return only as to the gifts to the sons and 
disclaiming taxability for those items. In the usual 
course the Government conducts its verification of the 
return, discovers that the decedent was of advanced 
age, possibly beyond the Biblical three-score years and 
ten when the transfers were made, that his physician 
had warned him that because of the condition of his 
heart, his life was limited to a few months and that 
he did, as a matter of fact, die before the expiration 
of two years after the transfers were made and that 
therefore under the regulations and the decisions of 
the courts the transfers were made in contemplation 
of death and are taxable as a part of his estate. The 
recommendation is made by the verifying agent and 
adopted by the government that the value of the trans- 
fers be included in the estate and a notice of additional 
tax is sent to the executors. In such a case the tax 
would be, assuming that the net estate was accepted 
as $9,500,000 including the transfers, close to $1,600,- 
000, and would fall upon the residuary estate unless 
the sons should come to the rescue and voluntarily 
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contribute their shares toward relieving their mother's 
share. Thus a $2,000,000 estate would have to bear a 
tax of approximately $1,600,000, and one needs to be 
but little versed in finance to realize that under such 
conditions an attempt to realize quickly the total] tax 
from $2,000,000 worth of securities would mean 
almost certain insolvency. 

A consideration of such a possible case has been 
the subject of real concern by those whose fortunes 
have attained large proportions and it is becoming 
usual for the man of wealth to charge by will upon the 
distributive shares a proportionate amount of the 
estate taxes. Even this plan has its difficulties. 

In the given suppositious case, if it should have 
chanced that the sons who were the beneficiaries of 
the gifts and to whom the unreserved and complete 
title to the securities passed, should have made unwise 
investments involving large or complete losses of their 
fortunes given them by the decedent, or should have 
wasted or dissipated their gifts, the provision in the 
will charging the distributives shares each with a pro- 
portionate part of the tax would not have relieved the 
residuary estate of the obligation under the Federal 
Act to pay the tax, and since the sons would be finan- 
cially unable to pay their shares the residuary estate 
would, notwithstanding the precautions taken by the 
decedent in his will, have to bear the entire burden. 
It goes without saying that these difficulties arise 
chiefly in cases of gifts where there is no conscious 
“contemplation of death,” since a man who consciously 
makes gifts of that kind could readily reserve suffi- 
cient to pay the tax. 

An amendment which would provide that the 
Federal tax should be prorated among the beneficiaries 
has been frequently discussed and, it is believed, dis- 
carded because of the fear that such an enactment 
would possibly only operate to complicate the admini- 
stration of the law and possibly change its entire 
character from a legal point of view. 

The Bureau of Internal Revenue has found it 
expedient to organize a separate division for the en- 
forcement of the estate tax law because of the under- 
lying differences between it and the other tax laws. 

Its examiners and auditors as well as its field 
force are qualified under Civil Service examinations 
which emphasize legal training and therefore, all of 
those who verify and audit estate tax returns are fully 
qualified experts, a majority lawyers of experience, 
especially in probate and kindred practice. The estate 
tax field work is conducted by Bureau trained men 
whose qualifications are identical with the Bureau ex- 
aminers. They must qualify in the same Civil Service 
examinations, if not actually sent to the field from the 
Bureau. 

Without exceptions, all estates are subjected to a 
verification of the formal return in all its details by 
one or more of the field force, by examination of 
original court and private records and the Government 
also has found it expedient to inspect and value that 
portion of a decedent's property which is of a strictly 
personal nature; his library, jewelry, and those things 
which have come to be accepted as objets d’art. Tales 
are current of the discovery in sequestered chests of 
decedents of old and rare paintings rolled up, cast aside 
and apparently forgotten. . 

The Government accepts as an implied compli- 
ment to its methods and its personnel that in many 
jurisdictions its appraisal of household and strictly 


personal property is accepted as authoritative by trust 
companies and banks which are so frequently utilized 
as executors or administrators. 

Doubts among the beneficiaries of many an 
estate as to the values of oil paintings, tapestries, rugs, 
antique jewelry, statuary, Chinese or other oriental 
cases, pottery, etc., have been resolved by the Govern- 
ment appraiser; sometimes on a report of “no value,” 
sometimes by the finding of a small fortune whose 
existence has been unknown to the new owner and 
possibly unrealized by the decedent during his litetime. 
Numismatic and philatelic collections, reics, old or 
rare books, must be examined, although the owners of 
the exceptional collections are ordinarily known and 
recognized for such hobbies during their lifetume. 

The knowledge shown by the government ap- 
praisers of persons and families possessed of excep- 
tional jewels approaches necromancy, unless one has 
in mind as a background the realization that these 
men are in constant contact with the market, attend the 
auctions of heirlooms, jewels and kindred property, 
carefully read catalogues of articles offered by antique 
dealers and lend an ear to and retain the current trade 
gossip. 

The possible attempt of an estate successfully to 
withhold from the return the existence of such articles 
is almost inconceivable. Such an attempt would but 
invite heavy penalties if not criminal prosecution. 

In the early administration oi this law where the 
valuation of articles of capital value became so im- 
portant the American habit of undervaluing property 
for local taxation was embarrassing both to the tax- 
payer and the government. The theory that the tax- 
able value of an article of the household or of personal 
adornment is its “knock down and drag out” value 
had been acquiesced in by many cities, counties and 
states till five dollar watches, ten dollar pianos and 
twenty dollar Rembrandts and Valdasguezes, made 
annual appearances in the local tax returns of the 
country. The Federal Government from the beginning 
declined to acquiesce in any such theory and many 
well meaning taxpayers pursuing their established 
practice of undervaluing such property got themselves 
into trouble and forced the government to take definite 
steps to show that it thoroughly discountenanced such 
practices. 

While it is generally accepted that death duties are 
destined to persist, it is hard to believe that there wil! 
not soon be efforts made to equalize the burden by 
some arrangement which will apportion such taxes. 
As it is today the varying state laws are doubling and 
even tripling the taxes which actually bear upon the 
same property. 

An Illinois or Ohio multi-millionaire dying in the 
spring of 1920 when all securities were at the pinnacle 
and his estate, therefore, forced to pay the death duties 
in the spring of 1921 with all securities at the lowest 
ebb, must “view with alarm” the taxation possibilities, 
but, if in addition to the deplorable state of affairs just 
depicted, it happened that he had a domicile in New 
York and had unknowingly established a residence 
there within the meaning of New York Transfer Tax 
law and had gone to California for his health and died 
there, his estate must have had to be in apple-pie 
order indeed to be able to bear and survive the veri- 
table cataclysm of Federal and State taxation which 
would inevitably ensue. 
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THE WASHINGTON CONFERENCE 

The Conference on the Limitation of 
Armaments has completed its labors and ad- 
journed. The delegates of nine sovereign 
nations are returning to their respective 
countries to give an account of their stew- 
ardship. The treaties which have been 
evolved by the representatives of these na- 
tions have been transmitted to proper au- 
thority for approval or disapproval, and it 
is not too much to say that the work of the 
conference is being weighed and appraised 
by the mind and heart of the civilized world. 

The account of the proceedings and 
achievements of the conference, written by a 
distinguished lawyer, a former president of 
the American Bar Association and one of the 
advisers to the American delegates, is pre- 
sented in this number of the JouRNAL with 
peculiar satisfaction. It is as fair and free 
from partisan color as the charge of a judge 
to the jury. It is a fine instance of complete- 
ness and brevity skilfully combined. On be- 
half of our readers we express grateful ap- 
preciation to its distineuished author. 

To the lawyer, the conference is of spe- 
cial interest as one of the processes for the 
evolution of international justice and peace. 
One who has intently observed the relation 
of things must have been impressed by the 
controlling influence of the international 
accord which was reached as to “Pacific and 
Far Eastern Questions,” on the agreement 
to limit fleets and fortifications. 

The lawyer well knows the formula for 
peace: First, The ascertainment and defini- 
tion of existing controversies; Second, 
Settlement by frank and friendly discussion, 
or Third, Adjudication of the right and jus- 
tice of the case by a judicial tribunal. 

Along this path the conference has been 
marching. Happily no controversies have 


been encountered which could not be com- 
posed by conference and conciliation. Such 
controversies, however, may arise and must 
be provided for, in advance. The success of 
aseries of great international negotiations 
might prove to be a source of real danger, if 
it led the thought of the world away from 
the establishment of a tribunal to ascertain 
and declare justice between nations. 






THE PICKETING AND BOYCOTT 
CASES 


The Federal Supreme Court has de- 
cided, without dissent, (Am. Steel Foundries 
Co. vs. Tri-City Trades Council) that pick- 
eting as conducted at the Granite City Plant 
of the American Steel Foundries is unlaw- 
ful and cannot properly be termed peaceful. 
Expressly disclaiming the intent to lay down 
any universal rule, it was declared that in 
the case there under consideration a single 
“missionary” at each place of ingress and 
egress was all that could be deemed neces- 
sary in order to give notice of the existence 
of a strike and to make use of peaceful per- 
suasion in aid thereof. At the same time the 
Court unquestioningly sustains the right of 
the employee to strike and the right of the 
unions lawfully to intervene in and peace- 
ably to promote the success of the strike. 
The thing condemned was the manner in 
which the rights of strikers and unions were 
exercised and particularly the use of mili- 
tant methods. 

The same great court failed to reach a 
unanimous accord in the latest “boycott” 
case (Truax vs. Corrigan). By a bare ma- 
jority (Pitney, Clarke, Brandeis and Holmes 
dissenting) it was decided that a state stat- 
ute which attempted to deny the right to 
an injunction against the establishment and 
maintenance of a secondary boycott was 
unconstitutional and void. 

It is not the intention here to discuss 
these cases. They should be read and stud- 
ied by every man who is interested in the 
evolution of judicial remedies for the evils 
of industrial warfare. The purpose in here 
referring to these cases is to point out that 
notwithstanding the unwillingness of em- 
ployer and employee alike to submit their 
controversies regarding the terms and con- 
ditions of employment to the decision of a 
judicial institution appropriately organized 
for that purpose, society is evolving methods 
of dealing with industrial warfare so as to 
minimize the damages resulting therefrom, 
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to confine the struggle to those directly con- 
cerned therein and to prevent unlawful 
methods of warfare. One who reads the 
cases cited in the opinions above referred 
to cannot but be impressed by the evolution 
of the law in this field. Jurisdiction is now 
exercised without dissent, which a genera- 
tion ago was not even thought of. It is the 
nature of the judicial institution to develop 
and to occupy the field of its increasing jur- 
isdiction, to the end that there may be no 
wrong without remedy. 


A TIMELY HISTORICAL ANALOGY 

In his recent address before the New York 
State Bar Association Honorable John W. 
Davis enters into the discussion of a most 
interesting phase of the history of the Supreme 
Court of the United States and of the develop- 
ment of that august power which is founded 
on the declaration of our Federal Constitution 
that the jurisdiction of that court shall extend 
“to controversies between two or more states.” 

It must always be a matter of pride to the 
American lawyer that his professional breth- 
ren of an earlier day had the insight and the 
inspiration to establish a judicial tribunal 
which should substitute the rule of justice for 
the rule of force in controversies between those 
sovereign states which by the provisions of 
the Constitution became merged into an indis- 
soluble Union. But for this solution of the 
problem, it is doubtful if there could have been 
any union. Certain it is that without this 
provision of the Constitution there would have 
been grave danger of the resort to arms to set- 
tle controversies for which no other means of 
settlement had been provided. 

The development of this jurisdiction is as 
notable as its genesis. It has proved itself to 
be a living organism capable of expanding 
itself to meet the changing conditions of the 
day and its growth has been a natural and 
logical consequence of its correspondence with 
its environment. 

Notable also is the fact that this growth 
has been spontaneous. There has been no legis- 
lation on this subject and no amendment of 
the Constitution to enlarge the few simple 
words which endowed the court with this great 
power. The judicial institution has always 
thrived when it has been given autonomy to do 
its own work in its own way. It has always 
been hampered and deprived of its full measure 
of usefulness when legislative tinkering has 
sought to prescribe the manner in which it 
should exercise its functions. 

The success of our great experiment justi- 
fies us in applying its analogy to the present- 


day needs of the world. Controversies between 
sovereign states, like controversies between 
individuals, have been proved to be susceptible 
of judicial determination. No state of the 
American Commonwealth has suffered any 
evil consequence from the surrender of sover- 
eignty involved in the assent to the exercise of 
this jurisdiction., As in the case of the indi- 
vidual, the cession of the right to have con- 
troversies decided by force and the agreement 
that they be decided by a ‘judicial tribunal, ac- 
cording to right and justice, greatly enhance 
sovereignty, because, in exchange for that theo- 
retically surrendered, each becomes vested with 
an aliquot portion of the sovereignty of all and 
may demand of all that justice shall be the 
equal heritage of each. 

History also teaches us from our own ex- 
perience that such a tribunal must be created 
in advance. When the controversy has become 
acute it is almost as impossible to agree upon 
the character and personnel of the tribunal as 
to agree upon the very dispute itself. The 
most essential prerequisite therefore is that be- 
fore the controversy arises there shall have 
been in existence a tribunal, judicial in its char- 
acter, ready to act in the emergency. 

The Permanent Court of International 
Justice represents the latest effort to supply the 
world’s need for such a court. The plan has 
received the approval of practically every 
nation of the civilized world except our own, 
and those not yet restored to full communion 
in the society of nations. 

Mr. Davis has added to the list of his 
valuable services to his country and to his pro- 
fession by the scholarly presentation of this 
analogy and his sane, convincing and eloquent 
appeal that the United States participate in 
this most hopeful measure for the promotion 
of world-justice. 


DATE OF ANNUAL MEETING 

We are informed by those having the mat- 
ter in charge that the date for the annual 
meeting at San Francisco will be August 9, 
10 and 11. At the meeting of the Executive 
Committee at Tampa it was decided to hold the 
annual meeting early in August but the exact 
date was left for subsequent determination. 





CONTRIBUTIONS 

The board of editors wish the members of 
the Association to feel that the JouRNAL is a 
forum in which every question of broad interest 
to the profession in general may be discussed. 
Articles and letters are welcomed and those who 
send them may be assured that they will receive 
prompt and careful attention. 























































ag i eS 











= 





en 






a 





AOR PAE 








— 












REVIEW OF RECENT SUPREME COURT DECISIONS 





Strikes and Picketing Under Clayton Act—Validity of State Statutes Attempting to Abolish 
Remedies by Injunction Against Picketing and Secondary Boycott—Amount in Con- 


troversy as Affecting Jurisdiction—Service on Designated Agent—Income Tax 
and Stock Dividends in Reorganized Companies 





Industrial Disputes.—Clayton Act, (a) Strikes, 
Picketing 


American Steel Foundries v. Tri-City Central 
Trades Council, Adv. Ops. p. 103. 


This case was argued Jan. 17, 1919, restored by 
the court to the docket for reargument June 1, 1920, 
and reargued Oct. 5, 1920. It was again restored to 
the docket for reargument June 6, 1921, and reargued 
Oct. 4 and 5, 1921. Having been thus argued three 
times, it was decided Dec. 5, 1921, with but a single 
dissent. It is one of two great cases which have 
been decided at the present term of the Supreme Court 
of the United States which will be landmark cases in 
the law regarding industrial disputes. This case 
declares the law of the Federal tribunals as to picket- 
ing and for the first time goes beyond generalities and 
deals concretely with that mast debatable problem. 

The American Steel Foundries (hereafter for 
brevity called the “complainant”), a New Jersey cor- 
poration operating a plant at Granite City, Illinois, 
filed its bill in 1914 in the District Court of the United 
States for the Southern District of Illinois to enjoin 
the Tri-City Central Trades Council, its officers and 
others, from carrying on a conspiracy to prevent the 
“employer” from retaining and obtaining skilled labor 
to operate its plant. The bill charged that the con- 
spiracy was being executed by organized picketing 
accompanied by threats, intimidation and violence. 
The answer admitted the establishment of a picket to 
persuade all persons entering the plant not to accept 
employment in place of those who had struck because of 
a reduction of wages, but denied threats, intimidation 
or violence. 

The District Court by its final decree ordered that 
the defendants be restrained and enjoined from inter- 
fering with or stopping any person in the employ of, 
or anyone desiring to be employed by, said complainant 
and from inducing or attempting to induce or compel 
any such employees or prospective employees to quit 
their employment or desist from entering into the 
employment of complainant 

by persuasion, threats, intimidation, force or violence, 
or putting in fear, or suggestions of danger, 
and enjoined the defendants from 
picketing or maintaining at or near the premises of 
the complainant, or on the streets leading to the prem- 
ises of said complainant, any picket or pickets. 
and from doing any acts or things in furtherance of 
any conspiracy or combination 
to obstruct or interfere with said American Steel Foun- 
dries ...in the free and unrestrained control and 
operation of its plant... and thé operation of its 
business, 
This decree was taken by appeal to the Circuit 
Court of Appeals for the seventh circuit, where the 
decree was modified by striking out the word “per- 


By EpcGar Bronson TOLMAN 


suasion” and by inserting after the clause restraining 
picketing, the following, 

In a threatening or intimidating manner. 

The case was brought before the Supreme Court 
by certiorari to said Circuit Court of Appeals and the 
decrees of both courts were modified. 

Mr. Chief Justice Tatt delivered the opinion of the 
court. With unusual particularity of detail he reviews 
the evidence as to the use of threats and violence and 
the conclusion reached on this question of fact suffi- 
ciently appears in the closing paragraph of this part of 
the opinion: 

_ itis clear from the evidence that, from the outset, 
violent methods were pursued from time to time in 
such a way as to characterize the attitude of the pick- 
eters as continuously threatening. A number of em- 
ployees, sometimes fifteen or more, slept in the plant 
for a week during the trouble, because they could not 
safely go to their homes. The result of the campaign 
was to put employees and would-be employees in such 
fear that many abandoned work, and this seriously 
interfered with the complainant in operating the plant 
until the issue of the restraining order. 

After the hearing and the decree in the district 
court, and while the case was pending on appeal, the 
Clayton Act was passed, and the first question in the 
case was whether that act was applicable. On the 
authority of Duplex Printing Press Co. v. Deering, 
245 U. S. 443, 404 (A. B. A. Journal, April, 1921, p. 
157), it was held that since an injunction operates in 
futuro, and the right to it must be determined as of 
the time of the hearing, section 20 of that act was ap- 
plicable and must be regarded in the conclusion reached 
on the appeal. The provisions of said section 20 were 
summarized as follows: 

The prohibitions of Section 20, material here, are 
those which forbid an injunction against, first, recom- 
mending, advising, or persuading others by peaceful 
means to cease employment and labor; second, attend- 
ing at any place where such person or persons may 
lawfully be for the purpose of peacefully obtaining or 
communicating information, or peacefully persuading 
any person to work or to abstain from working; third, 
peaceably assembling in a lawful manner and for law- 
ful purposes, 

And in exposition of the purpose of the act and the 
intent of Congress, the learned Chief Justice said: 

This court has already called attention in the 
Duplex Case to the emphasis upon the words “peace- 
able” and “lawful” in this section. ... It is clear that 
Congress wished to forbid the use of the Federal 
courts of their equity arm to prevent peaceable per- 
suasion by employees, discharged or expectant, in pro- 
motion of their side of the dispute, and to secure them 
against judicial restraint in obtaining or communicat- 
ing information in any place where they might law- 
fully be. This introduces no new principle into the 
equity jurisprudence of those courts. It is merely 
declaratory of what was the best practice always. 
Congress thought it wise to stabilize this rule of action 
and render it uniform. : 

The problem of Congress and of courts of equity 
was declared to be the reconciliation of the right of 
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the employer on the one hand to have his business 
carried on and his employees afforded access to and 
egress from his place of business without intimidation 
and obstruction, and the right of “employees recent or 
expectant,” on the other hand, to use peaceable and 
lawful means to induce present and would-be em- 
ployees to join their ranks. Approaching the question 
of the means to be taken to protect these respective 
rights and to prevent infractions of law the learned 
Chief Justice said: 

How far may men go in persuasion and communi- 
cation, and still not violate the right of those whom 
they would influence? In going to and from work, 
men have a right to as free a passage without obstruc- 
tion as the streets afford, consistent with the right of 
others to enjoy the same privilege. We are a social 
people, and the accosting by one of another in an in- 
offensive way, and an offer by one to communicate and 
discuss information with a view to influencing the 
other’s action, are not regarded as aggression-.or a 
violation of that other’s rights. If, however, the of- 
fer is declined, as it may rightfully be, then persistence, 
importunity, following and dogging, become unjustifi- 
able annoyance and obstruction which is likely soon 
to savor of intimidation. From all of this the person 
sought to be influenced has a right to be free, and his 
employer has a right to have him free. ... 

In the present case the three or four groups of 
picketers were made up of from four to twelve in a 
group. They constituted the picket line. Each union 
interested ... had several representatives on the 
picket line, and assaults and violence ensued. ... All 
information tendered, all arguments advanced, and all 
persuasions used under such circumstances were in- 
timidation. They could not be otherwise. It is idle 
to talk of peaceful communication in such a place and 
under such conditions. The numbers of the pickets 
in the groups constituted intimidation. The name 
“picket” indicated a militant purpose, inconsistent with 
peaceable persuasion. The crowds they drew made the 
passage of the employees to and from the place of 
work one of running the gauntlet. Persuasion or com- 
munication attempted in such a presence and under 
such conditions was anything but peaceable and law- 
ful... . Our conclusion is that picketing thus insti- 
tuted is unlawful and cannot be peaceable, and may be 
properly enjoined by the specific term because its 
meaning is clearly understood in the sphere of the con- 
troversy by those who are parties to it. We are sup- 
ported in that view by many well-reasoned author- 
ities, although there has been contrariety of view. 

Here follows the citation of a notable array of 
cases well worthy the attention of any student of the 
evolution of judicial remedies applicable to industrial 
disputes. 

Declaring that “each case must turn upon its own 
circumstances” and that it was a call for “the flexible 
remedial power of a court of equity which may try one 
mode of restraint, and, if it fails or proves to be too 
drastic, may change it,” the learned Chief Justice 
accorded to the complainant the following measure of 
relief: 

We think that the strikers and their sympathizers 
engaged in the economic struggle should be limited 
to one representative for each point of ingress and 
egress in the plant or place of business, and that all 
others be enjoined from congregating or loitering at 
the plant or in the neighboring streets by which access 
is had to the plant; that such representatives should 
have the right of observation, communication, and per- 
suasion, but with special admonition that their com- 
munication, arguments and appeals shall not be abu- 
sive, libelous, or threatening, and that they shall not 
approach individuals together, but singly, and shall 
not, in their single efforts at communication or per- 
suasion, obstruct an unwilling listener by importunate 
following or dogging his steps. This is not laid down 
as a rigid rule, but only as one which should apply to 
this case under the circumstances disclosed by the evi- 
dence, and which may be varied in other cases. It be- 
comes a question for the judgment of the chancellor, 
who has heard the witnesses, familiarized himself with 


the locus in quo, and observed the tendencies to dis- 

turbance and conflict. The purpose should be to pre- 

vent the inevitable intimidation of the presence of 

groups of pickets, but to allow missionaries. | 

It should be noted that thus far the opinion has 

dealt with the rights of the employer and the individual 
defendants, those who were or had been or might be 
employees. The opinion next takes up the question of 
the rights and obligations of the labor organizations. 
It was declared that what had been said as to picketing 
applied to them as well as to the individual detendants, 
but it had been contended on behalf of the complainant 
that the Tri-City Central Trades Council and its offi- 
cers and members, being neither employees nor strikers, 
were “intruders into the controversy” and were en- 
gaged, without excuse in an unlawful conspiracy to 
injure the complainant and therefore should be en- 
joined even from acts of persuasion. On this branch 
of the case the learned Chief Justice said: 

Is interference of a labor organization by persua- 
sion and appeal to induce a strike against low wages, 
under such circumstances, without lawful excuse and 
malicious? We think not. Labor unions are recog- 
nized by the Clayton Act as legal when instituted for 
mutual help and lawfully carrying out their legitimate 
objects. They have-long been thus recognized by the 
courts. They were organized out of the necessities of 
the situation. A single employee was helpless in deal- 
ing with an employer. He was dependent ordinarily 
on his daily wage for the maintenance of himself and 
family. lf the employer refused to pay him the wages 
that he thought fair, he was nevertheless unable to 
leave the employ and to resist arbitrary and unfair 
treatment. Union was essential to give laborers op- 
portunity to deal on equality with their employer. . . . 
The right to combine for such a lawful purpose has, 
in many years, not been denied by any court. The 
strike became a lawful instrument in a lawful economic 
struggle or competition between empioyer and em- 
ployees as to the share or division between them of the 
joint product of labor and capital. To render this 
combination at all effective, employees must make 
their combination extend beyond one shop.... 
Therefore, they may use ali lawful propaganda to en- 
large their membership, and especially among those 
whose labor at lower wages will injure their whole 
guild. 


Space is not here available to follow the analysis 
of cases for maliciously enticing laborers, and the dis- 
crimination of the doctrine on which such cases rested. 
It must suffice for the present to point out that the 
cases cited were not overruled or disapproved but 
that they were distinguished. 

The decree of the District Court was therefore 
modified by striking out the word “persuasion” as to 
all defendants including the Trades Council and its 
officers and members. In this respect, the decision of 
the Court of Appeals was sustained. The decree was 
further modified by the specific limitation of the right 
of persuasion to its exercise by a single “missionary” 
at the doors of entrance and exit of the plant. In this 
respect the decision of the Court of Appeals was 
modified and the case was remanded to the District 
Court for modification of the decree in conformity 
with the opinion. 

Mr. Justice Clarke dissented but filed no dissent- 
ing opinion. Mr. Justice Brandeis concurred “in sub- 
stance.” 

The case was argued by Mr. Max Pam for the 
complainant and by Mr. Frank C. Smith for the re- 
spondents. ——- 

Industrial Disputes.—Clayton Act, 
(b) Picketing, Boycott 

Truax v. Corrigan, Adv. Ops. p. 132. rth 

This case deals with the question of the validity 
of state statutes which attempt to take away the 
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remedy of injunction against picketing and the second- 
ary boycott. 

Plaintiffs were restaurateurs in Bisbee, Arizona, 
with a profitable business and a valuable patronage. A 
dispute arose between them and their waiters and the 
waiters’ union as to the terms and conditions of em- 
ployment. Plaintiffs refused to yield to the union’s 
demands and a strike was ordered. To win the strike 
and to coerce the plaintiffs to comply with the demands 
of the union, the defendants picketed plaintiffs’ res- 
taurant and with banners and circulars appealed to the 
public to withhold their patronage. The handbills 
contained abusive and libelous charges. The plan 
proved to be effective and resulted in greatly diminish- 
ing the custom and earnings of the restaurant. 

Plaintiffs filed a bill in a state court setting out 
in detail the facts above briefly epitomized, and it was 
averred that the defendants were relying for immunity 
on a statute of Arizona which provided among other 
things that 

No_ restraining order or injunction shall be 
granted ... in any case between an employer and em- 
ployees ... involving or growing out of a dispute 
concerning terms or conditions of employment, unless 
necessary to prevent irreparable injury to property or 
to a property right of the party making the applica- 
tion, for which injury there is no adequate remedy at 
law. ... 

And no such restraining order or injunction shall 
prohibit any person or persons from terminating any 
relation of employment ... or from recommending, 
advising, or persuading others by peaceful means so to 
do; or from . . . peacefully persuading any person, to 
work or to abstain from working; or from ceasing to 
patronize or to employ any party to such dispute; or 
from recommending, advising or persuading others by 
peaceful means so to do... . 

The plaintiffs alleged that this paragraph, if it 
made lawful the defendants’ acts, deprived them of 
their property without due process of law and denied 
them the equal protection of the law, and was there- 
fore void and of no effect. 

The state court sustained a demurrer to this bill 
and dismissed the complaint and this judgment was 
affirmed by the Supreme Court of Arizona. The plain- 
tiffs brought the case for review before the Federal 
Supreme Court by writ of error where the judgment 
of the state supreme court was reversed. 

The opinion of the court was delivered by Mr. 
Chief Justice Taft. As to the decision of the state 
supreme court he said: ° 

The effect of this ruling is that, under the statute, 
loss may be inflicted upon the plaintiffs’ property and 
business by “picketing” in any form if violence be not 
used, and that, because no violence was shown or 
claimed, the campaign carried on, as described in the 
complaint and exhibits, did not unlawfully invade com- 
plainants’ rights. 

In reply to the contention that the decision of the 
state supreme court foreclosed the examination of the 
questions of fact, the learned Chief Justice, citing 
many cases, said: 

It is clear that in a case like the present, where 
the issue is whether a state statute, in its application to 
facts which are set out in detail in the pleadings and 
are admitted by demurrer, violates the Federal Con- 
stitution, this court must analyze the facts as averred 
and draw its own inferences as to their ultimate effect, 
and is not bound by the conclusion of the state su- 
preme court in this regard. The only respect in such 
a case in which this court is bound by the judgment 
of the state supreme court is in the construction which 
that court puts upon the statute. 


Proceeding then to exercise this right of indepen- 









dent judgment, he analyzed the allegations of the com- 
plaint and exhibits and said: 


The libelous attacks upon the plaintiffs, their 
business, their employees, and their customers, and 
the abusive epithets applied to them, were palpable 
wrongs. They were uttered in aid of the plan to 
induce plaintiffs’ customers and would-be customers 
to refrain from patronizing the plaintiffs. The patrol- 
ling of defendants immediately in front of the res- 
taurant ... continuously during business hours, with 
the banners announcing plaintiffs’ unfairness; the at- 
tendance by the picketers at the entrance to the res- 
taurant, and their insistent and loud appeals all day 
long, the constant circulation by them of the libels and epi- 
thets applied to employees, plaintiffs, and customers, and 
the threats of injurious consequences to future cus- 
tomers, all linked together in a campaign, were an 
unlawful annoyance and a hurtful nuisance in respect 
of the free access to the plaintiffs’ place of business. 
It was not lawful persuasion or inducing. It was not a 
mere appeal to the sympathetic aid of would-be customers 
by a simple statement of the fact of the strike and a 
request to withhold patronage. It was compelling every 
customer or would-be customer to run the gauntlet of 
most uncomfortable publicity, aggressive and annoying 
importunity, libelous attacks, and fear of injurious con- 
sequences, illegally inflicted, to his reputation and standing 
in the community. No wonder that a business of $50,000 
was reduced to only one-fourth of its former extent. 
Violence could not have been more effective. It was moral 
coercion by illegal annoyance and obstruction, and it thus 
was plainly a conspiracy. 


Passing to the validity of the state statute in the 
light of these facts the learned Chief Justice said: 


A law which operates to make lawful such a wrong 
as is described in plaintiff's complaint deprives the 
owner of the business and the premises of his property 
without due process, and cannot be held valid under 
the 14th Amendment. 

After a comprehensive analysis of the position of 
the Supreme Court of Arizona, a consideration of the 
arguments in support of the decision of that court and 
the distinguishment of cases there cited, the learned 
Chief Justice reiterated his conclusion as follows: 

To give operation to a statute whereby serious 
losses inflicted by such unlawful means are in effect 
made remediless is, we think, to disregard fundamental 
rights of liberty and property, and to deprive the per- 
son suffering the loss of due process of law. 

Passing next to the question whether the act of 
Arizona denied the plaintiff the equal protection of the 
laws, the Chief Justice cited the provisions of the 
constitution and statutes of that state respecting the 
issuance of injunctions, and said: 

The necessary and resulting effect of these pro- 
visions and of Paragraph 1464 is that the plainti s in 
error would have had the right to an injunction against 
such a campaign as that conducted by the defendants 
in error, if it had been directed against the plaintiffs 
business and property in any kind of a controversy 
which was not a dispute between employer and former 
employees. If the competing restaurant keepers in 
Bisbee had inaugurated such a campaign against the 
plaintiffs in error, and conducted it with banners and 
handbills of a similar character, an injunction would 
necessarily have issued to protect the plaintiffs in the 
enjoyment of their property and business. 


Tracing the history of that part of the 14th 
Amendment which forbids any state to deny to any 
person the equal protection of the laws and quoting 
from many notable declarations of great jurists in 


great cases, he said: é; 
The accuracy and comprehensive felicity of this 
description of the effect of the equality clause are 
shown by the frequency with which it has been quoted 
in the decisions of this court. It emphasizes the addi- 
tional guaranty of a right which the clause has con- 
ferred beyond the requirement df due process. : 
With these views of the meaning of the equality 
clause, it does nét seem possible to escape the con- 
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clusion that, by the clauses of Paragraph 1464 of the 
Revised Statutes of Arizona, here relied on by the 
defendants, as construed by its supreme court, the 
plaintiffs have been deprived of the equal protection 
of the law. 

The limitations upon our available space forbid 
following the Chief Justice through his development 
of this branch of the case. He fortifies his position 
with an imposing array of precedents. Particularly 
interesting is his twofold answer to the argument that 
holding the Arizona statute void is in effect holding 
Section 20 of the Clayton Act invalid. To this he said: 

Of course, we are not doing so. In the first place, 
the equality clause of the 14th Amendment does not 
apply to congressional but only to state action. In 
the second place, Section 20 of the Clayton Act never 
has been construed or applied as the supreme court of 
Arizona has construed and applied Paragraph 1464 
in this case. ‘ 

We have but recently considered the clauses of 
Section 20 of the Clayton Act . . . They forbid an 
injunction in labor controversies prohibiting any per- 
son “from attending at any place where any such 
person or persons may lawfully be for the purpose of 
peacefully obtaining or communicating information, or 
from peacefully persuading any person to work or to 
abstain from working; or from ceasing to patronize or 
to employ any party to such dispute, or from recom- 
mending, advising, or persuading others by peaceful 
and lawful means so to do.” 

We held that under these clauses picketing was 
unlawful, and that it might be enjoined as such, and 
that peaceful picketing was a contradiction in terms 
which the statute sedulously avoided, but that, sub- 
ject to the primary right of the employer and his 
employees and would-be employees to free access to 
his premises without obstruction by violence, intimida- 
tion, annoyance, importunity, or dogging, it was law- 
ful for ex-employees on a strike and their fellows in a 
labor union to have a single representative at each 
entrance to the plant of the employer to announce the 
strike and peaceably to persuade the employees and 
would-be employees to join them in it. We held that 
these clauses were merely declaratory of what had 
always been the law and the best practice in equity, 
and we thus applied them. The construction put upon 
the same words by the Arizona supreme court makes 
these clauses of Paragraph 1464 as far from those of 
Section 20 of the Clayton Act in meaning as if they 
were in wholly different language. 

We conclude that the demurrer in this case 
should have been overruled, the defendants required to 
answer, and that, if the evidence sustains the averments 
of the complaint, an injunction should issue as prayed. 

The judgment of the Supreme Court of Arizona 
was reversed and the cause remanded for further pro- 
ceedings not inconsistent with the opinion. 

Mr. Justice Pitney delivered a dissenting opinion 
in which Mr. Justice Clarke concurred. It is not pos- 
sible here to do full justice to the presentation of those 
considerations which impelled the dissent. There is 
room merely for illustrative quotation: 

The use of the process of injunction to prevent 
disturbance of a going business by such a campaign 
as defendants here have conducted is, in the essential 
sense, a measure of police regulation. And just as 
the states have a broad discretion about establishing 
police regulations, so they have a discretion, equally 
broad, about modifying and relaxing them. They may 
adopt the common law, or some other system, as their 
own judgment of the interests of their people may 
determine. They have general dominion, and, saving 
as restricted by particular provisions of the Federal 
Constitution, complete dominion over all persons. 


establish protection against picketing or boycotting, 
however conducted, just as many states have done, by 
holding them to be contrary to the common law, 
recognizing a property value in a going business, and 
applying equitable principles in safeguarding it from 
irreparable injury through interference found unwar- 
ranted. (Citing cases.) . . . And, just as one state 
might establish such protection by statute, so another 
state may, by statute, disestablish the protection, even 
as states have differed in their judicial determination 
of the general law upon the subject. In neither case 
can I find ground for declaring that the state’s action 
is so arbitrary and devoid of reasonable basis that it 
can be called a deprivation of liberty or property with- 
out due process of law, in the constitutional sense, .. . 
Paragraph 1464 does not modify any substantive 
rule of law, but only restricts the processes ‘of the 
courts of equity. Ordinary legal remedies remain; 
and I cannot believe that the use of the injunction in 
such cases—however important—is so essential to the 
right of acquiring, possessing, and enjoying property 
that its restriction or elimination amounts to a de- 
privation of liberty. or property without due process 
of law, within the meaning of the 14th Amendment. . . 
It is said that because, under other provisions of 
the Arizona statute law, plaintiffs would have been 
entitled to an injunction against such a campaign as 
that conducted by defendants had it been a con- 
troversy other than a dispute between employer and 
former employees,—for instance, had competing res- 
taurant keepers been the offenders,—refusal of relief 
in the particular case by force of Paragraph 1464 is 
undue favoritism to the class of which defendants are 
members. But I submit with deference that this is not 
a matter of which plaintiffs are entitled to complain 
under the “equal protection” clause. There is no dis- 
crimination as against them; others situated like them 
are accorded no greater right to an injunction than is 
accorded to them. Whatever complaint the compet- 
ing restaurant keepers might have, if, in the case sup- 
posed, they were subject to be stopped by an injunc- 
tion where former employees were not, it would not 
be a denial of equal protection to plaintiffs. Cases 
arising under this clause of the 14th Amendment pre- 
eminently call for the application of the settled rule 
that before one may be heard to oppose state legisla- 
tion upon the ground of its repugnance to the Federal 
Constitution, he must bring himself within the class 
affected by the alleged unconstitutional feature. .. . 
But were there actual discrimination, granting 
immunity from injunction to laboring men who resort 
to unlawful conduct in the way of picketing, boycot- 
ting, and the like, seriously interfering with the em- 
ployer’s business, while denying the like immunity to 
other classes who may resort to similar unlawful and 
harmful conduct, but with what the legislature prob- 
ably regarded as a slighter claim to indulgence, I 
cannot agree that this demonstrates the classification 
to be so arbitrary and unreasonable as to render the 
act a denial of the equal protection of the laws. Doubt- 
less the legislature, upon a review of the subject in 
the light of a knowledge of conditions in their own 
state that we do not possess, concluded that in labor 
controversies there were reasons affecting the public 
interest for preventing resort to the process of in- 
junction and leaving the parties to the ordinary legal 
remedies, which reasons did not apply generally. . . 
And I see no adequate reason for denying the authority 
of a state to deal separately with those controversies 
between employer and employees, or between persons 
employed and those seeking employment, which experi- 
ence has shown to be a characteristic outgrowth of 
disputes over the terms and conditions of employment. 
IT am unable to conclude that Paragraph 1464 
either deprives plaintiffs in error of liberty or property 
without due process of law. or denies to them the equal 
protection of the laws, within the meaning of the 14th 
Amendment. 


property, and business transactions within their bor- ° +! ee . e 
ders; and in regulating its internal affairs a state may f se Justice bese se dissenting en in the oa. 
establish by legislation a policy differing in one or of his opinion and in the copious margina notes a 1s- 
more respects from those of other states, just as it tory of the growth of the law concerning industrial 
~— establish a like difference through the decisions disputes, both in England. in the British Dominions and 
of its courts. : . . : 

Hence, I have no doubt that, without infringing in the United States. _ The re character of 
the “due process” clause, a state might, by statute, this part of the dissenting opinion compels admiration. 
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It is a real bibliography of the subject. 


A state is free since the adoption of the 14th 
Amendment, as it \vas before, not only to determine 
what system of law shall prevail in it, but, also, by 
what processes legal rights may be asserted, and in 
what courts they may be enforced. (Citing cases.) 
As a state may adopt or reject trial by jury... or, 
adopting it, may retain or discard its customary in- 
cidents (Citing cases), as a state may grant or with- 
hold review of a decision by appeal... so it may 
determine for itself, from time to time, whether the 
protection which it affords to property rights through 
its courts shall be given by means of the preventive 
remedy or exclusively by an action at law for com- 
pensation. .. 

The restraining power of equity might conceivably 
be applied to every intended violation of a legal right. 
On grounds of expediency its application is commonly 
denied in cases where there is a remedy at law which 
is deemed legally adequate. But an injunction has 
been denied on grounds of expediency in many cases 
where the remedy at law is confessedly not ade- 
quate. .. 

Instances are numerous where protection of prop- 
erty by way of injunction has been refused solely on 
the ground that serious public inconvenience would 
result from restraining the act complained of. . . 

Such limitations upon the use of the injunction for 
the protection of private rights have ordinarily been 
imposed in the interest of the public by the court, 
acting in the exercise of its broad discretion. But. in 
some instances, the denial of the preventive remedy 
because of a public interest deemed paramount has 
been expressly commanded by statute. Thus, the 
courts of the United States have been prohibited from 
staying proceedings in any court of a state; .. and 
also from enjoining the illegal assessment and collec- 
tion of taxes. . . What Congress can do in curtailing 
the equity power of the Federal courts, state legis- 
latures may do in curtailing equity powers of the state 
courts, unless prevented by the Constitution of the 
state. In other words, states are free since the adop- 
tion of the 14th Amendment as they were before, either 
to expand or to contract their equity jurisdiction. . . 

For these reasons, as well as for others stated by 
Mr. Justice Holmes and Mr. Justice Pitney, in which 
I concur, the judgment of the supreme court of 
Arizona should, in my opinion, be affirmed: first, 
because, in permitting damage to be inflicted by means 
of boycott and peaceful picketing, Arizona did not 
deprive the plaintiff of property without due process 
of law. or deny him equal protection of the laws; and 
secondly, because, if Arizona was constitutionally pro- 
hibited from adopting this rule of substantive law. it 
was still free to restrict the extraordinary remedies 
of equity where it considered their exercise to be detri- 
mental to the public welfare, since such restriction 
was not a denial to the employer either of due process 
of law or of equal protection of the laws. 


Mr. Justice Holmes also filed a brief dissenting 
opinion from which the following quotations will 
suffice to show the basis of his dissent: 


The dangers of a delusive exactness in the applica- 
tion of the 14th Amendment have been adverted to 
before now. (Citing cases.) Delusive exactness is a 
source of fallacy throughout the law. By calling a 
business “property” you make it seem like land, and 
lead up to the conclusion that a statute cannot sub- 
stantially cut down the advantages of ownership exist- 
ing before the statute was passed. An established 
business no doubt may have pecuniary value, and 
commonly is protected by law against various un- 
justified injuries. But you cannot give it definiteness 
of contour by calling it a thing. It is a course of con- 
duct: and, like other conduct, is subject to substantial 
modification according to time and circumstances, 
both in itself and in regard to what shall justify doing 
it a harm. I cannot understand the notion that it 
would be unconstitutional to authorize boycotts and 
the like in aid of the employees’ or the emplovers’ 
interest by statute when the same result has been 





Having thus 
laid the historical foundation and background of his 
argument the learned justice said: 








reached constitutionally without statute by courts 
with whom I agree... 

I think, further, that the selection of the class of 
employers and employees for special treatment, deal- 
ing with both sides alike, is beyond criticism on prin- 
ciples often asserted by this court. And especially I 
think that, without legalizing the conduct complained 
of, the extraordinary relief by injunction may be de- 
nied to the class. Legislation may begin where an 
evil begins. If, as many intelligent people believe, 
there is more danger that the injunction will be abused 
in labor cases than elsewhere, I can feel no doubt of 
the power of the legislature to deny it in such cases. 
I refer to two decisions in which I have stated what I 
understand to be the law sanctioned by many other 
decisions. Carrol v. Greenwich Ins. Co. 199 U. S. 401. 
411, . .; Quong Wing v Kirkendall, 223 U. S. 59. 

I must add one general consideration. There is 
nothing that I more deprecate than the use of the 
14th Amendment beyond the absolute compulsion of 
its words to prevent the making of social experiments 
that an important part of the community desires. in 
the insulated chambers afforded by the several states, 
even though the experiments may seem futile or even 
noxious to me and to those whose judgment I most 
respect. I agree with the more elaborate expositions 
of my brothers Pitney and Brandeis, and in their con- 
clusion that the judgment should be affirmed. 

The case was argued by Mr. Clifton Mathews far 

the employers and by Mr. Jackson H. Ralston for the 
strikers and the labor unions. 





Practice.—Jurisdiction (a) Amount in 
Controversy 

North Pacific Steampship Co. v. Soley, Adv. Ops. 
p. 100. } 
Appeal from District Court, Northern District of 
California, from a decree which, for lack of the requi- 
site amount in controversy, dismissed a bill to enjoin 
an award by the State Industrial Accident Commission. 
Affirmed. 

The St camship Company’s bill sought to enjoin 
the enforcement in a state court of the commission’s 
award to an injured employee on the ground that, at 
the time of his injury, he was engaged in the perform- 
ance of a maritime contract aboard a vessel in the 
navigable waters of the United States engaged in inter- 
state commerce, and that his remedy was exclusively 
within the admiralty and maritime jurisdiction of the 
courts of the United States. The amount of the award 
was alleged to be $3,015.35, including $11.25 a week 
awarded “until the termination of said disabilitv 

not to exceed 240 weeks.” In the determina- 
tion of the amount involved the steamship company 
computed the liability as continuing for the entire 
period aforesaid. 

The employee answered, among other things. 
that at the time of filing the bill his total disability had 
terminated and all subsequent liability under the term 
of the award had ‘ceased and that the total liability 
would not exceed $1,381.60. 

Mr. Justice Day delivered the opinion of the court. 
and on the question of practice involved the learned 
justice said: 

The objection that jurisdiction to entertain the 
suit did not exist is one which may be taken by an- 
swer. .. Indeed .. . it is the duty of the court, when 
it shall appear to its satisfaction that the suit does not 
really and substantially involve the necessary amount 
to give it jurisdiction, to dismiss the same, and this 
the court may do whether the parties raise the ques- 
tion or not. In the present case the issue was raised 
by answer, and, therefore, it became necessary for the 
court to determine the question of jurisdiction upon 
the facts presented; and, when brought directly here, 
it is the duty of this court to review the decision upon 
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the testimony as one presenting a jurisdictional ques- 
tion. 
On the question of the amount involved the learned 
justice said: 

The award provided for weekly payments until 
the termination of the disability or until the further 
order of the commission. The testimony showed that 
Soley had been pronounced cured by his physician, 
and had returned to work on December 10, 1917, 
eight days before the action was brought. The order 
of the commission, terminating the disability indem- 
nity, found that the disability suffered by reason of 
the injury had terminated on December 10, 1917, and 
that the total liability of the defendant was $1,307.35. 
Under these circumstances the court reached the con- 
clusion that the jurisdictional amount was not in- 
volved. This conclusion being sustained by the evi- 
dence, it was the duty of the court to proceed no 
further with the case. 

The case was argued by Mr. Ernest Clewe and 
Mr. Frank W. Aitken for the Steamship Company 
and by Mr. Christopher M. Bradley for the employee. 


Practice—Jurisdiction, (b) Service on 
Designated Agent 

Robert Mitchell Furniture Company v. Selden 
Breck Construction Company, Adv. Ops. p. 102. 

In error to the District Court of the United States 
for the Southern District of Ohio to review a judg- 
ment which dismissed the petition in a suit against a 
foreign corporation, for want of a valid service of 
process. Affirmed. 

The action is brought by an Ohio corporation upon 
a contract made with the defendant, a Missouri corpo- 
ration, to deliver “f. o. b. cars Anh Arbor, Michigan,” 
specified woodwork for the library building of the 
University of Michigan, upon which the defendant was 
engaged. The contract was made by correspondence 
between the plaintiff in Cincinnati and the defendant 
in Chicago, and would seem from the affidavits and 
exhibits to have become operative by the posting of a 
letter to the defendant, accepting corrections. The 
defendant is a contractor, constructing buildings and 
the like, and, being a foreign corporation, had desig- 
nated Simeon Nash as a person upon whom process 
against it could be served within the state of Ohio, as 
required by statute. Subsequently it constructed build- 
ings in Ohio, but its last work was finished on October 
26, 1918, and its workmen and property were with- 
drawn from the state. Since that date it has made no 
bids for work there. This action was begun on April 
5, 1919, in a state court of Ohio, but afterwards was 
removed to the district court of the United States. 
The only service was upon Nash, and the question 1s 
whether it was sufficient in the circumstances set forth. 

Mr. Justice Holmes delivered the opinion of the 
court and after stating the material facts involved the 

justice said: 

report is required by Gen. Code, Sec- 
tion 5499, from foreign corporations for profit-doing 
business in the state. The defendant filed such a re- 
port in July, 1919, after the service, and no doubt 
would have been ready to bid upon Ohio contracts 
that seemed to it tempting, as it had done in the past. 
The plaintiff contends that these facts show that it 
was doing business in Ohio when the writ was served. 
The defendant says that the report was necessary for 
the ascertainment of taxes due from it for the last 
financial year, but it may be assumed that the wish to 
keep open the possibility of further employment was 
a contributing motive. It did nothing, however, and 
it contends that merely watching from outside for a 
chance was not enough to bring it into the trap. If 
it had withdrawn from the state, the agency of Nash 
did not extend to receiving service in a suit upon a 
contract made and to be performed as this was. Chip- 









man v. Thomas B. Jeffery Co. 251 U. S. 373, .. The 
defendant relies upon the analogy of that case. 

The purpose in requiring the appointment of such 
an agent is primarily to secure local jurisdiction in re- 
spect of business transacted within the state... Un- 
less the state law, either expressly or by local con- 
struction, gives to the appointment a larger scope. we 
should not construe it to extend to suits in respect of 
business transacted by the foreign corporation else- 
where, at least, if begun, as this was, when the long 
previous appointment of the agent is the only ground 
for imputing to the defendant an even technical pres- 
ence ... The indications of the Ohio statutes, so far as 
they go, look to “liability incurred within this state.” 
... As we know of no decision to the contrary by the 
supreme court of Ohio, we are of opinion that the 
service upon Nash was bad. 


The case was argued by Mr. Leo J. Brumleve, Jr., 
for the plaintiff in error, and by Mr. Simeon Nash for 
the defendant in error. 


Taxation.—Income Tax, Stock Dividends in 
Reorganized Companies 
United States v. Phellis, Adv. Ops., p. 69. 


_ Appeal from a judgment of the Court of Claims 
which sustained a claim for refund of an additional 
income tax. Reversed and remanded with directions 
to dismiss. 

The Dupont . . . Company of New Jersey was 
reorganized by the formation of Delaware Corporation 
of similar name and transferring to it substantially 
all its property. The New Jersey company’s property 
was worth at least $60,000,000, being about twice the 
par value of its bonds and stock, and were sold to the 
Delaware Corporation on that basis, for $60,000,000 
of the stock of the new company which was used in 
paying the bonds and retiring the preferred stock of 
the old company and in delivering to the old stock- 
holders as a stock dividend, two shares of the new 
for each share of the old common stock. The stock- 
holders retained their common stock in the New Jersey 
corporation. The officers and directors of the two 
corporations were substantially identical. The new 
corporation took over the business enterprises of the 
old, but aside from the conduct of the financial opera- 
tions incident to the plan of reorganization, the old 
company carried on no business. After the reorganiza- 
tion the total issued stocks and bonds of the Delaware 
Company were equal in value to the total of the for- 
merly outstanding stock and bonds of the New Jersey 
Company. Each share of the common stock of the 
New Jersey Corporation was worth as much before 
the reorganization as one share of said common stock 
plus two shares of the common stock of the Delaware 
Corporation, after the reorganization. 

Phellis, hereinafter called the claimant, owned 250 
shares of the common stock of the New Jersey corpora- 
tion and received 500 shares of the common stock of 
the Delaware corporation, and although after the 
reorganization he was neither richer nor poorer than 
before, yet the collector of internal revenue held that 
the 500 shares of the Delaware company were income, 
to the full extent of their market value, and assessed an 
additional tax thereon which was paid under protest. 
The court of claims held that the stock so received 
was not income. The Supreme Court of the United 
States on appeal held with the collector and reversed 
the court of claims. 

Mr. Justice Pitney, who delivered the opinion of 
the court, stated the holdings of the court of claims 
as follows: 


The court of claims, observing that, from the 
facts as found, claimant’s 250 shares of stock in the 
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New Jersey corporation were worth on the market, 
prior to the transfer and dividend, precisely the same 
that the same shares, plus the Delaware company’s 
shares, received by him, were worth thereafter, and 
that he did not gain any increase in the value of its 
aggregate holdings by the operation, held that the 
whole transaction was to be regarded as merely a 
financial reorganization of the business of the com- 
pany, producing to him no profit and hence no income, 
and that the distribution was m effect a stock dividend, 
non taxable as income, under the authority of Eisner 
v. Macomber. 252 U. S. 189. 

The learned Justice then proceeded to distinguish 
the instant case from Eisner v. Macomber as follows: 

The act under which the tax now in question was 
imposed .. . declares that income shall include, among 
other things, gains derived “from interest, rent, divi- 
dends, securities, or the transaction of any lawful 
business carried on for gain or profit, or gains or profits 
and income derived from any source whatever.” .. 
We interpret “gains, profits, and income derived from 
. .. dividends,” etc., as meaning not that everything 
in the form of a dividend must be treated as income, 
but that income derived in the way of dividends shall 
be taxed. Hence the inquiry must be whether the 
shares of stock in the new company received by claim- 
ant as a dividend by reason of his ownership of stock 
in the old company constituted (to apply the tests laid 
down in Eisner v. Macomber . . .) a gain derived from 
capital, not a gain accruing to capital, nor a growth 
or increment of value in the investment, but a gain, a 
profit, something of exchangeable value proceeding from 































was a gain, a profit, derived from his capital interest 
in the old company, not in liquidation of the capital, 
but in distribution of accumulated profits of the com- 
pany,—something of exchangeable value produced by 
and proceeding from his investment therein, severed 
from it, and drawn by him for his separate use. Hence 
it constituted individual income within the meaning 
of the Income Tax Law, as clearly as was the case in 
Peabody v. Eisner, 247 U. S. 347. 
Mr. Justice McReynolds dissenting said: 

In the course of its opinion, citing Eisner v. Mac- 
omber, 252 U. S. 189, 213 . . . the court of claims de- 
clared: ! 

“We think the whole transaction is to be regarded 
as merely a financial reorganization of the business 
of the company, and that this view is justified by the 
power and duty of the court to look through the form 
of the transaction to its substance.” And further: “It 
seems incredible that Congress intended to tax as in- 
come a business transaction which admittedly pro- 
duced no gain, no profit, and hence no income. If any 
income had accrued.to the plaintiff by reason of the 
= jand exchange made, it would doubtless be tax- 
able. 

There were perfectly good reasons for the re- 
organization, and the good faith of the parties is not 
questioned. I assume that the statute was not in- 
tended to put an embargo upon legitimate reorganiza- 
tions when deemed essential for carrying on important 
enterprises, Eisner v. Macomber was rightly decided, 
and the principle which I think it agnounced seems 
in conflict with the decision just announced. 


the property, severed from the capital, however in- 
vested, and coming in,—that is, received or drawn by 
the claimant for his separate use, benefit, and disposal. 

Claimant’s capital investment was represented by 
his New Jersey shares. Whatever increment of value 
had accrued to them prior to September 30, 1915, by 
reason of the surplus profits that theretofore had been 
accumulated by the company, was still a part of claim- 
ant’s capital, from which, as yet, he had derived no 
actual and therefore no taxable income so far as the 


Mr. Justice Van Devanter concurred in this dis- 
sent. 

The case was argued by Mr. Solicitor General 
Beck for the government and by Mr. William A. Glas- 
gow, Jr., for the claimant. 

In Rockefeller v. United States, Adv. Ops., p. 74, 
there is found in very brief compass a statement by Mr. 
Justice Pitney of the gist of the decision in the Phellis 
case. The learned Justice said: 


surplus remained undistributed. As yet he had no right 
to withdraw it or any part of it,—could not have such 
right until action by the company or its proper repre- 
sentatives, and his interest still was but the general 
property interest of a stockholder in the entire assets, 























° business, and affairs of the company,—a capital inter- 
est, as we declared in Eisner v. Macomber, supra (p. 
208). 


Conceding that whatever increment of value had 
accrued to the New Jersey shares prior to the reor- 
ganization was a part of claimant’s capital, emphasis 
was laid upon the change of situation after the common 
stock of the Delaware corporation had been distributed 
to the individual stockholders, and here the learned 
Justice said: 

But when this common stock was distributed 
among the common stockholders of the old company 
as a dividend, then at once—unless the two companies 
must be regarded as substantially identical—the in- 
dividual stockholders of the old company, including 
claimant, received assets of exchangeable and actual 
value severed from their capital interest in the old 
company, proceeding from it as the result of a division 
of former corporate profits, and drawn by them sev- 
erally for their individual and separate use and benefit, 
Such a gain, resulting from their ownership of stock 
in the old company, and proceeding from’ it, consti- 
tuted individual income in the proper sense. 

Conceding also that there was force in the sugges- 
tion that the transaction out of which the distribution 
came was really but a financial reorganization of the 
business without diminution of the aggregate assets or 
change in the general corporate object or purposes, the 


i learned Justice pointed out the great increase in the 
f authorized capital stock and the manifest intent of 
He placing the common stockholders individually in pos- 
lite session of new and substantial property rights and in 


conclusion said: 
It thus appears that, in substance and fact, as well 
as in aprearance, the dividend received by claimant 


courts. 


The facts are in all essentials indistinguishable 
from those presented in United States v. Phellis, de- 
cided this day (— U. S., , ante, 69, 42 Sup. Ct. 
Rep. In these cases as in that, regarding the 
general effect of the entire transactions resulting from 
the combined action of the mass of stockholders, there 
was apparently little but a reorganization and financial 
readjustment of the affairs of the companies con- 
cerned; here a subdivision of companies, without im- 
mediate effect upon the personnel of the stockholders, 
or much difference in the aggregate corporate ac- 
tivities or properties. As in the Phellis Case, the 
adoption of the new arrangement did hot, of itself, 
produce any increase of wealth to the stockholders, 
since whatever was gained by each in the value of his 
new pipe line stock was, at the same moment, with- 
drawn through a corresponding diminution ef the 
value of his oil stock. Nevertheless, the new stock 
represented assets of the oil companies standing in 
the place of the pipe line properties that before had 
constituted portions of their surplus assets, and it was 
capable of division among stockholders as the pipe 
line properties were not. The distribution, whatever 
its effect upon the aggregate interests of the mass of 
stockholders, constituted in the case of each individual 
a gain in the form of actual exchangeable assets trans- 
ferred to him from the oil company for his separate 
use, in partial realization of his former indivisible and 
contingent interest in the corporate surplus. It was 
in substance and effect, not merely in form, a dividend 
of profits by the corporation, and individual income to 
the stockholder. 











Standardizing Law Briefs 


The law, on its administrative side, is a business 
and many of its forms have been and should be re- 
duged to the simplest terms and standardized. 
category belong the briefs and records filed in appellate 
There is no reason why these documents 
should differ in shape, size and even in color.—Central 


Law Journal, Feb. 10, 1922. 








In this 


















CURRENT LEGISLATION 





It will be the purpose of this Department to 
bring to the attention of the bar the interesting 
changes in the fields of law which are being made 
by the legislatures. No person can be more alive 
to the possibilities of error, especially errors of 
omission, than the editors of the Department. 
The work of collecting the statutes for the past 
year has been performed under great difficulty, 
but it is hoped that it will be more successful with 








greater experience. The notes in the department 
will be simply a statement of the law as it appears 
in the statutes, with little or no attempt at its 
interpretation through a discussion of the cases. 
It is hoped that members of the bar will co- 
operate in calling the attention of the editors to 
omissions and mistakes and in supplying them 
with important new statutes in their states. Only 
by such co-operation can the department succeed. 








Statutory Changes In the Legal 
Status of Women 


HIS article attempts to review the trend of 

American legislation on women at the last ses- 

sions of the legislatures, in fitting the legal organ- 
ization of the various states to the social organization 
in accord with the prevailing opinion in the com- 
munity. Such a survey will make evident at once the 
great importance to the public of a more active inter- 
est by the members of the bar, organized in state and 
national associations in the formulation as well as in 
the criticism of legislation. Technical questions of 
great difficulty are constantly being raised on which 
the experience and intelligence of the members of the 
bar are of paramount importance, and with the in- 
creasing tendency to turn toward the legislature for 
the adjustments which it is commonly felt should be 
made, it is becoming of increasing importance that the 
bar should recognize its duty of not only aiding the 
judges but also of aiding the legislatures in the shaping 
of American law. 

A notable instance of the tendency to act by 
general, and oftentimes not thoroughly considered 
legislation in respect to questions involving technical 
considerations and adjustments of great difficulty was 
noted by Professor Freund in the December number 
of the JourNaL. (Legislative Problems and Solutions, 
by Ernst Freund, page 658.) In discussing the sweep- 
ing character of. the proposed amendment to the fed- 
eral constitution granting equal civil rights to women, 
he called attention to several of the difficulties in 
respect to property and personal rights which would 
be created by wholesale constitutional amendment. 
The Wisconsin Act of 1921, Chapter 529, is another 
general expression of the desire for equality in civil 
rights between men and women, to which the suc- 
cessful movement for securing equal political rights 
has given great impetus. The Wisconsin act is more 
specific than the constitutional amendment. It pro- 
vides that “women shall have the same rights and 
privileges under the law as men in the exercise of 
suffrage, freedom of contract, choice of residence for 
voting purposes, jury service, holding office, holding 
and conveying property, care and custody of children, 
and in all other respects.” 

Realizing, however, that unexpected results might 
flow from such a statute, the legislature put upon the 
courts and administrative officials a duty which it 
should have itself performed as a law making body. 
The statute provides that “the various courts, executive 
and administrative officers shall construe the statutes 





where the masculine gender is used to include the 
feminine gender unless such construction will deny 
to females the special protection and privileges which 
they now enjoy for the general welfare. The courts, 
executive and administrative officers shall make all 
necessary rules and provisions to carry out the intent 
and purposes of this statute.” A similar omnibus bill, 
but more detailed, is to be introduced generally in the 
coming sessions of the state legislatures. There is no 
doubt that new conditions have brought into question 
common law theories of the rights and duties of 
women. But so far as experience is a guide funda- 
mental differences exist between men and women 
which require some differences in legal status. The 
proposed Woman’s Rights Bill recognizes this by pro- 
viding that it “shall not affect the laws regulating the 
employment of women in industry.” Should not, how- 
ever, the law also recognize that the husband is as a 
rule the earning power in the family? Clearly it is in 
the social interest that provision be made for the wife 
at his death and even during life. In the case of a 
workman at least, the Loan Shark Act which has been 
accepted in many states recognizes a community in- 
terest in the earnings of the husband by making invalid 
an assignment of his future wages if the wife does not 
join—lIowa 35. 

No legislation can be so carefully planned that it 
will entirely prevent the expensive process of explana- 
tion through court decision, but so far as possible the 
great expense, direct and indirect, which would be 
caused to the people of the state by finding out just 
what an omnibus bill would mean could be saved in 
part at least, by the work of a commission of lawyers 
spending a year on a careful study of the existing laws 
and preparing a revision which would not only make 
the law clear but which would cut out of the statute 
books a large number of-acts which will be rendered 
obsolete by the new legislation, but which if left in 
the books will also inevitably be the basis of lawsuits 
and confusion. 

The more prosaic but perhaps more sound process 
of amending the specific statutes in the state to secure 
equality has been progressing. West Virginia (72) 
amends the prior statute so that the marriage of a 
woman does not terminate her authority in a repre- 
sentative capacity, or make her husband representative 
in her right. In Idaho marriage no longer extinguishes 
the authority of an unmarried woman executrix or ad- 
ministratrix and a married woman may hereafter be 
appointed administratrix—Chapter 174. 

The equality of husband and wife in the right of 
guardianship of the children is also being adopted as a 
principle. Arkansas (257) and Vermont (84) make 
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father and mother joint guardians and the surviving 
parent sole guardian of legitimate minor children. 
Arkansas adds that in case of separation the court shall 
appoint the best qualified as guardian and makes the 
support of children in all cases jointly and severally 
chargeable on the property of husband and wife. 
South Dakota (325) and Indiana (97) provide that 
except in cases of divorce, the father and mother 
jointly, if living, and the survivor, shall be the natural 
guardian of their children. New Mexico (50) adds 
that the parent may appoint a guardian by will, but 
the will cannot deprive the surviving parent of guard- 
ianship without his or her consent or proof of unfit- 
ness. Missouri (201) provides that when father and 
mother are living apart, neither has any right para- 
mount to that of the other in respect to the custody 
and control of services and earnings of their unmarried 
minor children. Tennessee (27) repeals a law which 
gave a father power to appoint a guardian, by deed 
during his lifetime or by last will, for any legitimate 
child under twenty-one. 

The increasing tendency towards recognizing the 
separate individuality of husband and wife is also 
evident in the Law of Torts. North Carolina (102) 
changes the rule of the common law by providing that 
no husband shall be liable for damages accruing from 
any tort committed by his wife or for costs or fines 
incurred in any criminal proceeding against her. Texas 
(130) declares the separate property of the wife not 
subject to the torts of the husband. Kansas (177) also 
vests solely in the married woman the right of action 
to recover damages for personal injuries causing loss 
or impairment of her ability to perform service, but 
any recovery shall be for the benefit of the husband, 
so far as he shall be entitled thereto. 

[The principle of equality is not followed by 
Chapter 103 of North Dakota which permits the court 
upon the conviction of a husband for non-support of 
his family to the county jail to be hired out by the 
county commissioners for such length of time as the 
court may deem proper and for the payment of his 
wages to his wife and children. Such statutes are be- 
coming the rule, but so far, no state has given the 
court the same power in respect to a wife.] 

Not only in the relations of husband and wife, 
but in the relations of parent to children have the classi- 
cal notions of the family been undergoing a change. 
Arizona (114) declares every child to be the legitimate 
offspring of its natural parents with the same rights of 
support and inheritance, except that no such child shall 
have the right to live with the family of its father 
if he is married to another than the mother of the 
child. The mother of any such child may within a year 
after its birth bring a civil action in the Superior 
Court to establish its parentage by complaint against 
the alleged father, but the mother shall not be a compe- 
tent witness if the alleged father is dead at the time 
of trial, and a statement of writing may be made by 
the parents admitting parentage upon which judgment 
may be entered. This act follows a North Dakota 
precedent (C. 103, 1917). Missouri (page 117) makes 
a child “hereafter” born out of wedlock capable of in- 
heriting and transmitting inheritance from both its 
parents and conversely making its parents and other 
relatives capable of inheriting and transmitting in- 
heritance from it as if born in wedlock. However, the 
paternity of the child must be established by action at 
law begun during the lifetime of the alleged father. 


The mother or any of the near kin of the child are 
authorized to sue for a decree establishing paternity. 
Race prejudice is recognized in that no suit for the 
establishment of paternity may be brought if the child 
and father are not of the same race. Another section 
makes it conclusive proof of paternity if a man marries 
a woman with illegitimate children and takes them into 
his home. 

The legislators are not of one mind in respect to 
the desirability of having women serve upon juries. 
Even when they do feel that women should serve, a 
serious difficulty which must be met is in the necessity 
for exemption of women having young children. Also 
where a woman is a housekeeper it is not a light matter 
for her to shut her house up for the day and allow her 
husband and children to shift for themselves while she 
is doing her duty in the jury box. In such cases, it is 
evident that broad rights of exemption should be al- 
lowed. Consequently, Wisconsin (529), Oregon 
(273), and Arkansas (402) expressly require that 
women be excused on request from jury duty. Nevada 
(27) extends an exemption to nurses, and to married 
women having one or more children under their care. 
Vermont (70), Maine (180), Minnesota (365), New 
Jersey (28), (41), (42) amend their statutes to per- 
mit women to act as jurors. Pennsylvania (185) has 
taken care of another difficulty with mixed juries. It 
would evidently be a hardship to lock up a mixed jury 
for a long period of time in the same room, so the act 
requires separate rooms for accommodation of women 
jurors in or adjoining each court house, and provides 
that “no separation for rest or sleep of men and 
women serving upon any jury shall work a mistrial 
in any civil or criminal case if such jury is at all times 
in charge of a tipstaff.” (See note below.) New 
Hampshire (144) states that the burden of jury duty 
shall not be imposed on women and that they shall not 
be put on the lists. Rhode Island (2037), fearful that 
its existing statute authorizing persons who are quali- 
fied electors to be jurors will require women to act in 
that capacity, expressly inserts the word “‘male” before 
“persons,” to insure their exclusion. Georgia (106) 
also takes a stand against women jurors. 

[Note: The question as to whether or not under 
a statute authorizing voters or electors to act as 
jurors, women would be included as jurors upon being 
given the right to vote, has been passed upon by sev- 
eral of. the courts. The decisions are difficult to 
reconcile. The Supreme Court of Massachusetts in 
giving an advisory opinion to the legislature states 
that it was not the intention of the legislature to include 
women under a statute authorizing “persons qualified 
to vote for representatives” to serve as jurors by giving 
women the right to vote and the court appropriately 
draws attention to the possible results of such action. 
“This conclusion is confirmed by the facts that the 
statute contains no reference to exemption of the large 
number of women who manifestly ought not to be 
required to serve as jurors, that no provision is made 
for the convenience of women in courthouses, some of 
which are already overcrowded and unfit for their 
accommodation.”—Opinion of the Justices, 130 North- 
eastern, 685, on page 686. In Pennsylvania, however, 
the court held that the words “wholly qualified elec- 
tors” of the county in an act long preceding the grant- 
ing of the right of suffrage to women was descriptive 
of the persons authorized to serve as jurors and so took 
in new classes of electors “as they come to the voting 
privilege.” Commonwealth v. Maxwell, 114 Alt. 825; 
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People v. Barltz, 180 Northeastern, 423—12 Ameri- 
can Law Reports, page 520. The question is also dis- 
cussed in the notes to People v. Barltz in the American 
Law Reports, Columbia Law Review, vol. 21, page 712, 
Penn. Law Review, vol. 70, page 30; Case and Com- 
ment, vol. 27, page 136.] 

Whatever may be the opinion in respect to the 
duty or the right of sitting upon a jury the political 
equality of women undoubtedly implies equality in the 
right to hold office. This has been generally admitted. 
In addition to the Wisconsin act it was so expressly 
provided, this last year in New Jersey (299), Arkansas 
(59), Vermont (6), Tennessee (95), and Massa- 
chusetts (449). Massachusetts, however, recognizes 
a difference in value for various positions based on sex 
by expressly permitting “any officer to request male 


employees” for certain positions and authorizing the 
Civil Service Commission to recognize any special 
qualification of sex so stated in a requisition. 

Whatever may be the opinion as to the advisa- 
bility of a blanket bill in the states, the differences in 
the several states in respect to the property and personal 
rights of women, such as the varying dower systems 
as contrasted with the community property system in 
the west, make it evident that the burden of legislating 
to secure equality for women should not be put on 
Congress. Social. racial, economic conditions vary 
greatly in the different sections of this continent, so 
that where a national issue is not involved, it is surely 
wiser to allow local communities to adjust their own 
social institutions to their own, ideas of their own 
needs. 
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A Guide to Recent Books in Law and in Neighboring fields and to Current Legal Periodicals 


Among Recent Books 

AMERICAN CITIZENS AND THEIR GOVERNMENT. By 
Kenneth Colegrove, Associate Professor of Political 
Science, Northwestern University. The Abingdon 
Press. 

This is a non-technical description of. the Ameri- 
can Government in operation. By a happy blending 
of history, political science, and law, the author has 
drawn a very illuminating picture which has its timely 
uses. He closes his discussion of the model American 
citizen thus: “The American people and their Gov- 
ernment are not two separate and distinct entities, but 
a composite one. No model state can exist in practice 
until its virtues are realized in the lives of the majority 
of its citizens. Such citizens will strive to educate 
themselves politically. They will study the current 
problems of government. They will seek to under- 
stand the workings of political parties and will en- 
deavor to make their influence felt in the councils of 
the party of their choice. ..and if such citizens 
aspire to office themselves, their strongest motive will 
be the opportunity and privilege of rendering a full 
measure of honest endeavor to promote the welfare 
of the Republic.” 

FIFTEEN DECISIVE BATTLES OF THE LAW. By 
Ernest Arthur Jelf. Sweet and Maxwell, Ltd., Lon- 
don. American and Canadian agents, the Carswell 
Company, Toronto. 

This is the second edition of a little book, the prin- 
cipal interest of which is the choice of the cases rather 
than the discussion of them. ‘Its fifteen chapters begin 
with Ashby v. White and end with Allen v. Flood. 
These chapters are papers which appeared in the Law 
Times some two decades ago. They are very well 
written and of more than usual interest. 


CREDIT AND COLLECTIONS. By Richard P. Ettinger 
and David Golieb. New York University School of 
Commerce, Accounts and Finance. Prentice-Hall, In- 
corporated. 

Seventy of this book’s three hundred and ninety 
pages deal with all of the legal remedies of a creditor. 
The treatment is necessarily superficial. The heart of 


the book is its two hundred and fifty pages treating 
the principles and practices of credit management, the 
credit man being thought of as a credit engineer op- 
erating the forms and machinery of credit. This part 
bristles with stimulating glimpses of sound business 
management and is full of practical material for those 
who must decide to whom credit shall be extended. 
The book closes with a description and an evaluation 
of credit insurance which are very informing. 


THE MENACE OF THE MOB. By Dmitri Mere- 
jkovski. Nicholas L. Brown, New York. 

This book is a reprint of three essays written some 
years ago. Of the first, whose title names the book, 
the introduction says: “It is little short of astonishing 
to see how many of the warnings in the Menace of the 
Mob have come true. There is scarce a line where a 
pin would not prick upon a prophecy fulfilled. And 
were we to use it as a volume for sortes—there is scarce 
a line that is not pregnant with what fore-warnings 
still more dire.” Speaking of Russia before the Rev- 
olution the author says: “The hungry proletariat and 
the satiated bourgeois have different economical in- 
terest, but their metaphysics and religion are the same 
—the metaphysics of a sober common sence, a religion 
of sober bourgeois repletion.” This identity of phil- 
osophy and religion the author conceives to be natural- 
istic positivism. The author points Russia’s way out 
of her difficulties thus: “Neither religion without 
sociality, nor sociality with religion, but only a re- 
ligious sociality will save Russia—from Christ Come 
to the Coming Christ.” The following statement of 
the introduction is well within the facts: “The reader 
of these essays cannot but perceive Merejkovski’s 
supreme and unerring insight into the Russian heart 
and mind. All the books written about Russia by out- 
siders cannot tell one jot as much as [his] self- 
analytical study in contrast.” 


INDUSTRIAL FATIGUE AND EFFICIENCY. By H. M. 
Vernon, Late Fellow of Magdalene College, Oxford. 
George Routledge and Sons, Ltd. 

This book contains a complete and careful state- 
ment of the present state of our knowledge concerning 
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industrial fatigue and its effects on output, lost time, 
sickness, and industrial accidents. The final chapter is 
devoted to a summary of practical conclusions and is 
replete with useful suggestions. 

STATE TAXATION OF PERSONAL INCOMES. By 
Alzada Comstock, Associate Professor of Economics, 
Mt. Holyoke College. Longmans Green & Co. 

This is an authoritative and useful study of the 
evolution of the state income tax, the details of the 
income tax legislation in the states now having such, 
and the administrative feasibility as well as the fiscal 
efficiency of such taxes. Here are studied conclusions, 
and the factual material from which such conclusions 
were drawn, all within conveniently brief form. 

ESSENTIALS OF INDUSTRIAL CosTING. By George 
S. Armstrong. D. Appleton & Co. 

One commencing the study of cost accounting 
might begin with this book and do very well. It is 
not, however, elementary, for a careful study of it 
would carry one very far into this interesting field of 
such markedly increasing importance. 

THE TRUST PROBLEM IN THE UNITED STATES. By 
Eliot Jones, Professor of Economics, Stanford Uni- 
versity. The Macmillan Co. 

The various efforts to concentrate control of pro- 
duction and distribution through the centralization of 
capital in larger and larger units are here given a well- 
balanced treatment and a treatment as detailed as 565 
pages will permit. The author treats both the business 
and the legal side of his problem, the former being in 
every way more satisfactory than the latter. The 
amount of thought that must still be expended in this 
field is well demonstrated by the tentative character 
of the solution of the trust problem, which the author 
suggests. 

AMERICA AND THE BALANCE SHEET OF EUROPE. By 
John Foster Bass and Harold Glenn Moulton. The 
Ronald Press Co. 

This is a book of capital importance containing 
one of the few unbiased and scholarly searching studies 
of the present economic ills of the world which have 
appeared either in this country or in Europe. Those 
seeking light on how long our present industrial de- 
pression will continue will be grateful for being re- 
ferred to this book. Its illuminating treatment of the 
reparations dilemma would alone justify a very wide 
reading. The sane and sober sense found in the 
remedies suggested for our present difficulties will uni- 
versally commend itself. 


The Current Law Journals 

Of more than average interest and importance is 
an address by Warren S. Hayden, an investment 
banker of Cleveland, before the Cleveland Bar As- 
sociation at its November meeting on Some Present 
Problems in Corporate Finance. This is printed in the 
Ohio Law Bulletin and Reporter of January 16. 

Herbert T. Leland, Professor of History in the 
University of Wisconsin, discusses the Limitations on 
the Doctrine of Diplomatic Immunity in the Kentucky 
Law Journal for November. 

Not all of our readers may be aware that there is 
published in New York a monthly periodical devoted 
entirely to the law of the labor problem, called Law 
and Labor. 

Minor Bronaugh, in the January issue of Law 
Notes, prints a careful discussion of the considerations 
bearing upon the proposal to abolish the grand jury. 





In the December issue of the same Journal, will be 


found a useful summary of the recent New York Civil . 


Practice Act, prepared by J. Newton Fiero, Dean of 
the Albany Law Scnool. 

The subject, Legal Interest in Oil and Gas has 
been given a very scholarly treatment by Professor 
W. L. Summers, whose article on this subject appears 
in the December issue of the Illinois Law Quarterly. 
In the same magazine, Professor Albert J. Harno re- 
examines the reasons back of the scope of a municipal 
corporation's tort immunity. 

The Law Faculty of the University of Michigan 
Law School has undertaken to supervise the publica- 
tion of a Journal for the Michigan State Bar Associa- 
tion. This Journal has been united with the Michigan 
Law Review, the combination giving the members of 
the Michigan Bar a magazine of unusual breadth and 
interest. 

Professor E. N. Durfee has begun a very careful 
study of mutuality in specific performance. The first 
installment appears in the January issue of the Mich- 
igan Law Review. 

The American Journal of International Law for 
October contains three studies of wide interest. Under 
the heading “The United States and the League of 
Neutrals of 1780,” Professor William S. Carpenter of 
Princeton University collects some interesting material 
on this nation’s previous experience with a League of 
Nations. The extent to which the principle of equi- 
librium dominates the present international situation in 
Europe is considered by Tor Hugo Wistrand. Pedro 
Capo Rodriguez of the Porto Rican Bar considers 
Colonial Representation in the American Empire with 
special reference to Porto Rico. 

In the November issue of the Bulletin of the 
Commercial Law League of America, Henry Wo!lman 
discusses the New York statute and cases on whether 
payment of life insurance premiums while one is sol- 
vent on policies intended for the protection of one’s 
wife is a fraudulent transfer and voidable by creditors. 
He concludes that the New York decisions leave the 
matter in doubt, and deplores the possibility that the 
wife may be deprived of the comfort and welfare 
which have been morally and legally secured to her. 

To what extent can the evils resulting from a lack 
of co-ordination of state courts be remedied by statutes 
without constitutional amendments? Some very in- 
teresting possibilities are suggested in the December 
number of the Journal of the American Judicature 
Society. There are included drafts of model statutes 
designed to reach the desired ends. 

The December number of the American Labor 
Legislation Review contains an analysis and a sum- 
mary of the legislation on labor matters during 1021, 
throughout this country. 

Professor William Minor Lile of the University 
of Virginia begins in the January issue of the Virginia 
Law Review a discussion of Bills for Account, which 
promises to add to the notable work which Langdell 
and Pomeroy have done in this field. 

The American Law Review for November-De- 
cember reprints a paper read by Edward G. Smith of 
the West Virginia Bar before the West Virginia Bar 
Association in 1921 on the scope of the legislative 
power to regulate prices. 

Mr. Justice Benjamin N. Cordoza, of the New 
York Court of Appeals writes on A Ministry of Justice 
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in the December issue of the Harvard Law Review. 
One of his phrasings of the evils for which he sug- 
gests a remedy is “On the one side, the judges, left 
to fight against anachronism and injustice by the 
methods of judge-made law, or distracted by the con- 
flicting promptings of justice and logic, of consistency 
and mercy, and the output of their labors bears the 
tokens of the strain. On the other side, the legislature, 
informed only casually and intermittently of the needs 
and problems of the courts, without expert or respon- 
sible or disinterested or systematic advice as to the 
workings of one rule or another, patches the fabric 
here and there, and mars often when it would mend. 
Legislature and courts move on in proud and silent 
isolation. Some agency must be found to mediate 
between them. The task of mediation is that of a 
Ministry of Justice. The duty must be cast on some 
man or group of men to watch the law in action, 
observe the manner of its functioning and report the 
changes needed when function is deranged.” 

Honorable W. Jethro Brown, who has had such 
a large part in the judicial administration of labor dis- 
putes in Australia, discusses the problems facing an 
industrial court during the period of post-war adjust- 
ments in the January issue of the Harvard Law Re- 
view. In the same Journal will be found a study of 
the new Federal Equity Rules in Operation by Wallace 
Rk. Lane of the Chicago Bar. This discussion has wide 
interest, since it is one of the few critical ones which 
have appeared. 

Chief Justice Robert von Moschzisker, of the Su- 
preme Court of Pennsylvania, gives in the November 
issue of the University of Pennsylvania Law Review 
a very interesting treatment of the historical origin of 
trial by jury. In the same Journal is an article, the 
Foreclosure of Vessel Mortgages in Admiralty, by 
Charles A. Miller of Washington, D. C. 

Edwin H. Abbott, Jr., Assistant Attorney General 
of Massachusetts collects and analyzes the cases on 
covenants in a lease which run with the land. His 
study is to be found in the Yale Law Journal for De- 
cember. Julius Henry Cohen of the New Yrk Bar 
considers in the same Journal the effectiveness of the 
New York statute on commercial arbitration. 

The January issue of the Yale Law Journal con- 
tains an address by Professor Edwin R. Keedy of the 
University of Pennsylvania Law School on the Ad- 
ministration of Criminal Law. Those looking for easy 
and early remedies to meet the present shortcomings 
in the administration of criminal justice will, in this 
address, find a needed disillusionment. Professor 
Keedy’s address was delivered before the Pennsylvania 
State Bar Association of 1921. In the same Journal 
are three other articles of much greater importance 
than a bare enumeration of their titles would indicate 
—A Suggested Classification of Utterances Admissible 
as Res Gestae, by Professor Edmond M. Morgan of 
Yale University School of Law. 4 Permanent Basis 
for Rate Regulation, by Donald R. Richberg of the 
Illinois Bar, and Termination by Death of Proprietary 
Powers of an Attorney, by Professor Warren A. 
Seavy of Nebraska University. 

In the St. Louis Law Review for December there 
is printed an address by Dean Roscoe Pound on The 
University and Civilization, which was delivered in 
1921 to the graduating class of Washington University. 


Dean Pound’s discussion of the broader implications 
of the university as a factor in civilized society is of 
more than average importance. 

Professor Thomas Reed Powell, of Columbia 
University, has begun in the December issue of the 
Columbia Law Review a very interesting review of 
the United States Supreme Court decisions for 1910- 
1914 on the commerce clause and the state police 
power. In this Journal will be found also a valuable 
article on Licenses in Real Property Law, by Professor 
Charles E. Clark of Yale University School of Law. 


Of outstanding interest and importance is a dis- 
cussion headed “The Law and the Facts,” by Professor 
Nathan Isaacs of the University of Pittsburg Law 
School. He points out that while we have assumed a 
fixed line dividing law from facts, we have in the cases 
a shifting line because we are called upon to differ- 
entiate between these two categories for numerous 
different purposes. Columbia Law Review, January 
1922. 

Those who have followed the discussions of 
Judge N. Rosenberg of the New York State Bar, con- 
cerning the power of courts of equity in corporate re- 
organizations, will be interested in his further treatment 
of that subject under the heading “Reorganization— 
The Next Step,” which appears in the January, 1922, 
issue of the Columbia Law Review. 

Honorable Thomas W. Shelton of Norfolk, Vir- 
ginia, has undertaken the editorial work of the Central 
Law Journal, following the death of Mr. A. H. Rob- 
bins. The issue of that Journal for January 20th 
contains a very interesting discussion of the effect of 
prohibition legislation upon liquor leases. The author 
is W. W. Thornton of Indianapolis, Indiana. 

In the Central Law Journal for December 16th, 
Donald MacKay of Glasgow, Scotland, discusses the 
practice as to the retransfer of shares of stock which 
have been transferred to banks as security for ad- 
vances. 





Grand Juries In England 


“By Order in Council made last month the Grand 
Juries (Suspension) Act, 1917, came to an end, and 
during the present year and thereafter, if no steps are 
taken by Parliament, this obsolete method of wasting 
time and money will again form part of our criminal 
procedure. Since 1917 we have heard no suggestion 
of any miscarriage of justice due to the suspension of 
the functions of grand juries, but we have heard of 
the saving of much time and money due to their tempo- 
rary disappearance. His Honor, Judge Greenwell, is 
reported to have said at Durham Quarter Sessions that 
the sole use of grand juries was to enable a guilty 
person to escape without a trial—a somewhat severe 
comment, and not very far from the truth, We know 
that the charge to the grand jury is not altogether dis- 
tasteful to some of those who are called upon to pre- 
side at assizes and quarter sessions, but in these times 
when rigid economy in every department is essential 
the expense incurred, which runs into many thousands 
of pounds, and the inconvenience caused to grand jurors 
and witnesses are not justified by the retention of a 
system that has no practical advantage whatsoever.” 
—The Law Times, Jan. 7, 1922. 





PROBLEMS OF PROFESSIONAL ETHICS 





HE question of how far an attorney may go 

in allowing his client who is a creditor of a 

bankrupt to suggest the employment or men- 
tion the name of the attorney in addressing other 
creditors upon the subject of concerted action 
among them, still arouses interest in the profession. 
Before leaving the subject, therefore, we present in 
full a letter just received from Francis A. Brogan, 
a former president of the Nebraska State Bar As- 
sociation. 

Whether the profession agrees with the views 
expressed in this column or not, it is assuredly an 
unmistakable gain to draw from members an ex- 
pression of their views upon a subject of immediate 
concern to all who have to appear and act in bank- 
ruptcy matters. 


Omaha, Neb., Jan. 18, 1922. 
Editor, AMERICAN Bar AssociATION JOURNAL, 
Chicago, III. 
Dear Sir: 

In common, I hope, with many other members 
of the American Bar Association, I read with some 
amazement the second communication from the 
Chairman of the Committee on Professional Ethics 
of the Chicago Bar Association, contained in the 
December issue of the JouRNAL, modifying the opin- 
ion expressed in the article in the November issue 
relative to soliciting claims in bankruptcy. The 
point of ethics involved in the discussion is of in 
terest not only to those who may be engaged in 
making commercial collections, but to the profes- 
sion generally. 

The final conclusion of the chairman of the 
committee is that it may be considered proper for a 
firm of attorneys, through a client who holds a 
claim against a bankrupt, to solicit employment 
from total strangers for the purpose of presenting 
their claims in bankruptcy proceedings. 

The first communication took the position that 
this was not proper, but the final decision is that it 
is to be permitted. 

The discussion leading up to this conclusion 
seems to ignore some fundamentals of legal ethics. 
It seems to assume a case where one principal credi- 
tor, in a perfectly proper manner, notifies all the 
other creditors that it is to their interests to join 
in the employment of the firm of attorneys repre- 
senting the first creditor, and that this solicitation 
may be carried on without breach of established 
rules of ethics. But there may be more than one 
creditor whose firm of attorneys would like to have 
the business, and it then becomes a scramble be- 
tween competing firms, many cases leading to com- 
binations and compromises whereby one firm is 
permitted to capture the trusteeship, while another 
represents the petitioning creditors, and still another 
conducts the proceedings to recover preferences. 

The concession yielded by the chairman of the 
Chicago committee spells the death of the profes- 
sional spirit. And perhaps this attitude on the part 
of a large number of the profession who are en- 
gaged in what is called commercial collections is 
one reason for the failure of the bankruptcy law as 
a remedial measure for the benefit of creditors. It 


used to be said that the law favored the diligent 
creditor, and, to obviate the evils resulting from 
that maxim, the bankruptcy law was advocated and 
passed. Now, it might be truthfully said that the 
administration of the bankruptcy law favors only 
the diligent attorney. 

lf employment by an attorney to act in a pro- 
fessional capacity may be solicited by any device, 
directly or indirectly, because there is some sup- 
posed necessity or convenience served by such con- 
cession, it necessarily follows that the function to 
result from such employment is not professional. 

Perhaps the questions growing out of this con- 
troversy foreshadow the time when the function of 
making commercial collections will not be regarded 
as professional work, but rather as a service to be 
performed by a non-professional agency, which may 
employ the professional services of attorneys when 
properly required, or to put it in another way, it 
may differentiate between the professional lawyer 
and the collector of commercial claims. 

But in any case, it is a surprise to those of us 
who are not engaged in the business of collecting 
commercial claims to hear from so distinguished a 
source as the Chairman of the Committee on Pro- 
fessional Ethics of the Chicago Bar Association 
such a distinct concession to unprofessional prac- 
tices. 

Respectfully, 
Francis A. BROGAN, 
Former President, Nebraska State Bar Ass’n. 

We gladly print the foregoing. It indicates a 
keen sense of professional propriety. 

But we take issue, respectfully of course, with 
the statement that “the final conclusion of the chair- 
man of the committee is that it-may be considered 
proper for a firm of attorneys, through a client who 
holds a claim against a bankrupt, to solicit employ- 
ment from total strangers for the purpose of pre- 
senting their claims in bankruptcy proceedings.” 

It is submitted that neither in words nor in 
substance was such a conclusion reached. We re- 
state our conclusion: 

We conclude that a dignified letter from a creditor 
to other creditors similarly situated, suggesting the 
desirability of co-operation and mentioning the name of 
his attorney who will act if desired, is in effect like 
a joint meeting of creditors and may well be permitted. 
Perhaps this is a fortunate conclusion to reach—for it 
is pretty clear that creditors will continue to write such 
letters anyway. 

And if the hand of the fortunate attorney whose 
enthusiastic client urges the creditors to unite in re- 
taining him is discernible in the letter, perhaps a 
saving sense of humor with which the profession 
always is blessed may do more than an added canon 
in the battery of ethics to keep the enthusiasm thus 
inspired within bounds. 

This is quite a different matter from an at- 
torney, “through” a client holding a claim against a 
bankrupt, soliciting employment from total strangers. 
Creditors who have a common interest in mak- 
ing the best of a bankruptcy proceeding are 
not, in ordinary contemplation, “total strangers.” 
Moreover the attorney—that is a reputable attorney 
—does not do the soliciting “through” his client or 
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otherwise. The client, for his own interest, does 
the soliciting. Even in the event that his relations 
with his attorney are so friendly and close that he 
speaks highly of his attorney, as competent and 
trustworthy—still in our view he has that legal 
right; and his attorney, while perhaps deprecating 
words of commendation, is not bound to forbid 
them. Of course it may happen that an attorney 
will so far transcend the proprieties as to suggest 
to the client that in writing to other creditors he 
should speak in terms of approbation of the at- 
torney ; perhaps the form of such approbation may 
even be drafted by the fortunate attorney thus 
favorably introduced. This might be construed as 
soliciting business “through” a client; but if it is 
to a client’s interest that a single attorney or firm 
should be retained to represent a number of credi- 
tors for a common interest, it is still our conclusion 
that the client should be permitted to say so in 
writing or orally; and to indicate who his own at- 
torney is. And this, in the absence of urging on the 


part of the attorney concerned, does not constitute 
soliciting business “through” a client. 

Of course a practical difficulty arises in in- 
stances where an attorney improperly urges upon 
his client his own merit and induces his client to 
write letters to other creditors with more or less 
fulsome praise of the attorney in question. This is 
a course of conduct not to be approved. Such com- 
mendation however, so brought about, should 
hardly mislead anyone to his prejudice. 

Notwithstanding the observations of our Ne- 
braska correspondent we are still disposed to think 
that a creditor of a bankrupt may write to other 
creditors of the same bankrupt similarly situated a 
dignified letter suggesting the desirability of co- 
operation, and mentioning the name of his attorney 
who will act professionally if desired. 

May the creditor do this? 

So far as recorded Colorado votes Aye, Ne- 
braska votes Nay. Are there any more States to 
be heard from? RussELL WHITMAN 





FIRST LEGAL CODE OF ETHICS ADOPTED 
IN THE UNITED STATES - 


History of Alabama Document Which Has Been Adopted by Bar Associations of Eleven 
States and Furnished Foundation for Canons of American Bar Association 





By Watter Burcwyn Jones, LL.B. 
Judge of Fifteenth Judicial Circuit of Alabama 


HE foundation of the Canons of Ethics adopted 

by the American Bar Association at Seattle in 

1908 is the Code of Ethics adopted by the Ala- 
bama State Bar Association December 14, 1887. The 
Alabama Code of Ethics, which has been adopted by 
the bar associations of eleven States, is the first legal 
code of ethics ever adopted in the United States. This 
code was written by Colonel Thomas Goode Jones,* 
a member of the Alabama State Bar Agsociation and a 
citizen of Montgomery. 

In 1881 Colonel Jones was Chairman of the Ala- 
bama State Bar Association’s “Committee on Judicial 
Administration and Remedial Procedure.” {n_ the 
report he made for his Committee that year he earnestly 
recommended “that the association appoint a commit- 
tee, with instructions to report a Code of Legal Ethics 
for consideration at the next annual meeting.” In 
urging this suggestion, Colonel Jones said: 

While there are standard works of great eminence 
and authority upon legal ethics, these are not always 
accessible. In many instances practices of question- 
able propriety are thoughtless rather than willful, and 
would have been avoided if any short, concise Code of 
Legal Ethics, stamped with the approval of the Bar, 
had been in easy reach. Nearly every profession has 
such a work, which is treasured by its members. With 
such a guide, pointing out in advance the sentiment of 
the Bar against practices which it condemns, we would 
find them gradually disappearing; and should any be 
bold enough to engage in evil practices, the Code 

*Thomas Goode Jones. b. near Macon, Ga., Nov. 26, 1844; edu- 
cated Virginia Military Institute; major Confederate Army, staff of 
Gen. John B. Gordon; bearer of flag of truce at Appomattox; admitted 
to bar 1866; planter 1866-1870; editor “Daily Picayune” (Montgomery, 
Ala.) 1868-1870; reporter Supreme Court of Alabama 1870-1880; alder- 
man City of Montgomery 1876-1884; member Alabama House of Repre- 
sentatives 1884-1888; Speaker of the House 1886-1888; colonel 2d regi- 
ment Alabama State Troops 1880-1890; governor of Alabama 1890-1894; 
president Alabama State Bar Association 1901; member Alabama Con- 
stitutional Convention of 1901; United States District Judge, Northern 


and Middle Districts of Alabama 1901-1914; married Dec. 20, 1866, 
Georgena Caroline Bird; died at Montgomery April 28, 1914. 


would be a ready witness for his condemnation, and 
carry with it the whole moral power of the profes- 
sion. ... What just complaint exists of lawyers stir- 
ring up strife, or being swift to originate or initiate 
litigation would vanish when the profession throughout 
the State raises its warning voice in advance, against 
these pernicious practices. The lawyer who shall 
frame such a code need ask no greater or more endur- 
ing fame. Nothing would more effectually promote 
the ends of justice, or tend more to advance judicial 
administration. 


The suggestion of Colonel Jones was not acted 
upon until the fourth annual meeting of the association 
at Montgomery a year later, when Major Henry C. 
Semple moved that a committee of three be appointed, 
with Colonel Jones as chairman, to report a Code of 
Ethics to the next meeting of the association. While 
the motion carried, owing to some misunderstanding 
the committee was not selected and Colonel Jones, who 
had beén named chairman in the resolution, did not 
feel it proper for him to proceed alone in view of the 
delicate and important duty with which the committee 
was charged. 

At the fifth annual meeting of the association held 
at Blount Springs in 1883, the Executive Committee, 
in their report submitted by their chairman, Colonel 
Jones, said: 

Your committee believe that a Code of Ethics 
would go very far, using the language of our Constitu- 
tion, “to advance the sciencé of jurisprudence, to pro- 
mote the administration of justice throughout the 
State, uphold the honor of the profession of the law, 
and establish cordial intercourse among the members 
of the Bar of Alabama. 

The Executive Committee then recommended that 
a special committee of three be raised, with instructions 
to report to the next annual meeting a Code of Ethics 
for the Bar of Alabama. Later during that session of 
the association a special committee consisting of Col- 
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onel Thomas G. Jones of Montgomery, Chairman; 
Colonel R. O. Pickett (1814-1898), of Florence, and 
Colonel Daniel S. Troy (1832-1895), of Montgomery, 
was appointed to prepare a Code of Ethics. Neither 
Colonel Troy nor Colonel Pickett took any active part 
in the work of preparing the code, but Colonel Jones 
submitted to them, before presenting for adoption, the 
draft he had prepared and it met with their approval. 

Colonel Jones attended the meeting of the asso- 
ciation held at Birmingham in 1884, and when the 
report of the special committee on a Code of Ethics 
was called for, he stated that he regretted to have to 
ask additional time. “Drafting a Code of Ethics,” 
said he, “is a matter of such importance to the profes- 
sion, that it could not be done hurriedly. A great deal 
of preparatory work has been accomplished. Letters 
have been written to many eminent lawyers and 
judges, asking suggestions, and with the aid thus ob- 
tained the chairman expected to be able to draft the 
code and submit it to the members of the committee 
in time to be acted on at this meeting. The week set 
apart for this work was unavoidably taken up with 
other duties, and the committee is reluctantly com- 
pelled to ask the indulgence of the association until its 
next meeting.” Further time was granted. 

The association “held its seventh annual meeting 
at Montgomery in 1884, and when the report of the 
special committee on Code of Ethics was asked for, 
Governor Thomas Hill Watts, formerly Attorney 
General of the Southern Confederacy, stated that 
Colonel Jones was engaged in the Legislature and 
moved a postponement of the report. General Edmund 


W. Pettus, a gallant Confederate soldier and later the 
distinguished United States Senator from Alabama, 
stated that a report had been prepared.for the com- 
mittee by Colonel Jones, but that his duties in the 
Legislature were so pressing that he had been unable 


to review it. On motion the report was postponed, 
ordered printed in pamphlet form, and sent to all 
members of the association so that they might be ready 
to discuss it and make suggestions at the next meeting. 

When the eighth annual meeting of the associa- 
tion met at Montgomery, in 1885, the Secretary stated, 
when the report of the special committee was called 
for, that Colonel Jones was engaged in the United 
States Court; that a Code of Ethics had been drafted 
by Colonel Jones and that if he could get to the meet- 
ing he would admit it. However, Colonel Jones’ pro- 
fessional duties prevented him from attending and 
the report was not submitted. 

In 1886 the association held its ninth annual meet- 
ing at Montgomery. Colonel Jones, who was then 
Speaker of the Alabama House of Representatives, 
was again unable to report the Code of Ethics because 
a large part of the code, as prepared by him, had been 
lost from his desk in the House. The association was 
then about to adjourn, the stenographer could not re- 
copy the missing parts in time for consideration, so 
the matter was postponed to the next meeting. 

The tenth annual meeting of the association was 
again held in Montgomery. At the morning session 
held December 14, 1887, Colonel Jones, as Chairman 
of the special committee on Code of Ethics, read the 
proposed code for the first time and its final adoption 
was made a special order for 4:30 p. m. Fifty-six 
sections were contained in the code as reported and 
each section, except sections 3, 5, 14 and 20, was 
adopted without objection or discussion. 

When section 3 of the code, relating to attempts 
to exert personal influence on the court, was read 


Major Semple moved to strike it, saying he doubted 
the necessity for the rule and did not see why it was 
put forward. He further stated: 

The object of the Code of Ethics is to condemn 
practices which have prevailed, and which should be 
avoided, and to set the seal of condemnation of the 
association upon certain conduct which has been prac- 
ticed to the detriment of the profession. 

General Pettus, who supported the section as read, 
said: 

We are not adopting rules for our guidance here 
merely because certain practices have become obsolete 
in the land; we are adopting what we consider a sound 
Code of Morals for the practice of the law. If these 
practices have not obtained, if they are evil, we ought 
to mention them as being one of the evils of the pro- 
fession. We all know that such things have happened. 

He then remarked, with that well known humor 
for which he was noted, that “the fact of the matter is, 
the favorite of the judge is the most detestable animal 
that ever got out of the woods.” 

Colonel Jones then took the floor in support of 
the section as written, stating that it was put in the 
code in view of well known occurrences in the past, 
referring particularly to Judge Richard Busteed, a 
carpet-bagger who sat on the Federal Bench at Mont- 
gomery. Colonel Jones said: 

The rule does condemn the pointed and marked 
hospitality sometimes thrust upon judges by attorneys 
who would not offer such hospitality to the man if he 
were not a judge. It warns against such courtesies 
“when the relations of the parties are such that they 
would not otherwise be extended.” It does not pre- 
vent any member of the Bar from extending proper 
courtesies to a judge. It is intended to prevent such 
unusual hospitality when the mere man, who holds the 
judicial office, would not be offered the same treat- 
ment. It is intended to discourage efforts by such 
practices to gain personal friendship with the judge 
merely because he is judge. It is a good rule of con- 
duct, and ought to be adopted. 

Mr. L. M. Stone, of Carrolton, also favored the 
section as read, stating that the main purpose of the 
code was “to call the attention of the younger men in 
the profession—many of them not having the ad- 
vantages that others have had—not having been 
trained in the law schools or the courts—not having 
gone through gr had these advantages of development 
that others and more experienced men have had.” 
And he thought it very desirable to call these rules to 
the attention of the younger members. 

Rule 3 was adopted as read. The substance of this 
section of the Alabama Code, with very little change 
in phraseology, is now Canon 3 of the American Bar 
Association's Canons of Ethics. 

When section 5 of the proposed code was read 
Colonel G. W. Hewitt, of the Birmingham Bar, moved 
to strike out that part of it which condemned “offering 
evidence which it is known the court must reject as 
illegal, to get it before the jury, under the guise of 
arguing its admissibility.” He said: 

Very frequently we know the court will reject 
evidence as illegal which we may think is legal and 
which we might want the Supreme Court to decide. 

Mr. Stone and Mr. Stansel argued in favor of the 
section as read, Mr. Stansel saying that there are 
attorneys who “will attempt to introduce evidence 
which they know themselves is utterly illegal. It is 
simply to affect the jury and obtain a verdict by trick- 
ery and deceit, which they could not otherwise get.” 

Colonel Jones argued in favor of the section, say- 
ing that he did not think it was susceptible of the criti- 
cism made by Mr. Hewitt. He said: 

The Supreme Court has ruled that certain evidence 
is inadmissible. Counsel wish to raise the point again, 
for the bona fide purpose of getting the question again 
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passed on by the Supreme Court. He does not offer 
it for the purpose of getting it improperly before the 
jury, but he offers bona fide to raise a question of law 
which he believes arises in his case. He does not offer 
it for a mean or improper purpose, and that is all that 
rule means. ... The section is made to cover a case 
where a man knows in his own heart and conscience 
that he is trying to drive around the law and to get 
evidence improperly before the jury to get a verdict 
contrary to law. 

The rule was adopted as read, and is preserved 
in the American Bar Association’s Canon 22 in the 
following words: 

A lawyer should not offer evidence, which he 
knows the court should reject, in order to get the 
same before the jury by argument for its admissibil- 
Sty. we 

Sections 6 to 13, both inclusive, were adopted 
without argument or objection. 

Section 14 of the proposed code read as follows: 

An attorney may decline in a civil cause to con- 
duct a prosecution, when satisfied that the purpose is 
merely to harass or injure the opposite party, or to 
work oppression or wrong; but once entering the 
cause he is bound to avail himself of all lawful advan- 
tages in favor of his client, and cannot without the 
consent of the client afterwards abandon the cause. 

On motion of Colonel Tompkins the word must 
was substituted for the word may, and then, on motion 
of Colonel Jones, the portion of the section which | 
have italicized was stricken out. The substance of this 
rule appears in Canon 31 of the American Bar Asso- 
ciation, 

The Secretary then read proposed Rule 20: “An 
attorney should not conduct his own cause.” This 
section, though founded on the ancient maxim that a 
man who is his own lawyer has a fool for his client, did 
not appeal especially to Mr. Alex. T. London, an able 
Birmingham lawyer, who moved to strike it out, saying: 


“It is one of the American privileges to make a fool 
of yourself, and it is guaranteed by the Constitution 
and I don’t see anything wrong in it—anything im- 


moral in it.” The motion to strike was carried with- 
out further discussion. 

Rules 21 to 56, both inclusive, of the proposed 
code were then read and adopted without objection. 

On motion of Colonel Hewitt the code was then 
adopted as a whole, and it was ordered that a thousand 
copies be printed and one copy mailed to each lawyer 
in the State. The code as adopted was printed for the 
first time as an appendix to the Report of the Tenth 
annual meeting of the Alabama State Bar Association. 

The code as written by Colonel Jones, without 
model or guide, though he had read Judge Sharswood’s 
Essay on Professional Ethics, was adopted without 
change except in two minor particulars, and the Ala- 
bama State Bar Association has the notable distinc- 
tion of having adopted on December 14, 1887, the first 
Code of Legal Ethics ever adopted in the United States. 

The language of the Alabama Code was so chaste, 
its provisions so clear and precise, and its arrange- 
ment so admirable, that it became the foundation of 
all other Codes of Legal Ethics, and it has been adopted 
almost totidem verbis in the following states in the 
order indicated: Georgia, Virginia, Michigan, Colo- 
rado, North Carolina, Wisconsin, West Virginia, 
Maryland, Kentucky and Missouri. 

But a still greater distinction was to come to the 
Alabama Code and its author for, in 1907, the Com- 
mittee on Code of Professional Ethics of the American 
Bar Association in their report recommended, among 
other things, that the Committee “be continued and 
enlarged by the addition of Judge Thomas Goode 


Jones, author of the Alabama Code, which with but few 
alterations has been adopted by the bar associations of 
eleven other States.” The committee also said: 

While Sharwood’s Essay on Professional Ethics 
was doubtless the inspiration for the Alabama code, 
the profession is nevertheless indebted for that code’s 
existence to the initiative of Colonel Thomas G. Jones. 

In 1908, at the Seattle meeting of the American 
Bar Association, its Committee on Code of Profes- 
sional Ethics made its final report and the Canons of 
Ethics submitted by them were adopted. Among the 
distinguished lawyers and jurists who composed the 
committee were Henry St. George Tucker, Chairman; 
Lucien H. Alexander, Secretary; David J. Brewer, J. 
M. Dickinson, Thomas H. Hubbard, Francis Lynde 
Stetson, Alton B. Parker and Thomas G. Jones. Sec- 
tion 4 of their report reads as follows: 

The foundation of the draft for canons of ethics, 
herewith submitted, is the code adopted by the Ala- 
bama State Bar Asociation in 1887, and which with 
but slight modifications has been adopted in eleven 
other states. The committee in this connection (Judge 
Jones not concurring in the personal reference to him- 
self) desire to record their appreciation of the help 
they have received in this work from their fellow mem- 
ber, Honorable Thomas Goode Jones, of Alabama, 
who was the draftsman of the Alabama code of ethics, 
and who attended the three days’ session of your com- 
mittee in Washington, March 30 to April 1, 1908, and 
moved the adoption of a number of your committee’s 
modifications of the Alabama Code drafted by him 
more than a score of years ago. 

Colonel Jones, the young lawyer then thirty-seven 
years old, probably little realized, as he wrote the words, 
“the lawyer who shall frame such a code need ask no 
greater or more enduring fame,” that he would have 
the privilege and honor in later years of being the 
author of the code. Yet it is the child of his brain, 
and ere his long and useful life closed among the people 
whom he loved, in his record as an able statesman, a 
wise governor and a just and fearless judge he earned 
“more enduring fame.” 


Many-Sided Lord Jeffreys 

“It has often been pointed out—by Lord Campbell 
amongst others—that, whenever Jeffreys sat as Chan- 
cellor or in civil cases, his recorded judgments are 
remarkably liberal in sentiment. The inference always 
drawn, and perhaps correctly, is that he was naturally 
a man of very enlightened views, but that the tempta- 
tion of royal patronage led him to dissemble these in 
political matters, and even to assume the part of a bigot. 
His cruelty in the ‘Bloody Assizes,’ and afterwards in 
the persecution of Baxter and other Dissenters, is a 
matter of history. But his reputation as a great wit 
and a delightful conversationalist has also survived, 
notwithstanding the unwillingness of all parties to see 
any good in one who had betrayed each in turn, and 
done acts which no one defended after the fall of 
James II. Curiously enough, his portrait in the Na- 
tional Gallery is that of a refined and intellectual man, 
very unlike his sinister reputation. The late Mr. 
Churton Collins used to tell a story about this. One 
day he took a party of ladies round the Gallery ; all 
stopped and admired the portrait of Jeffreys, from 
which the name had been temporarily removed for 
some purpose of re-cataloguing. His charm, his re- 
finement, his humanity, his intellectuality, his spirit- 
uality—these were admired by all. Who, they asked, 
is this interesting cavalier? But, on learning his name, 
and re-gazing at the portrait, each lady soon changed 
her opinion.” —Solicitors’ Journal, January 7, 1922. 
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By ALFrep Z. REED 


Of the Carnegie Foundation for Advancement of Teaching 


the JouRNAL, bearing the title “Legal Education and 

Democratic Principle,” Dean Stone of the Co- 
lumbia Law School has honored my recent volume 
“Training for the Public Profession of the Law,” by 
an extended criticism. In view of the fact that not all 
of his readers may find the leisure to write to the 
Foundation for copies of this Bulletin it seems im- 
portant to warn them that very considerable inac- 
curacies have crept into his description of it. 

By all odds the most important of these inaccura- 
cies is the assertion that the volume deprecates any 
attempt to raise bar admission standards above their 
present level. This is not only repeatedly advanced 
as a general statement of my position’ but is made the 
basis for the remarkable conclusion that I believe that 
night law schools “will be induced to remove their 
own deficiencies by the mere force of moral suasion.”? 
This is a pure assumption on the part of my learned 
critic, for which he can find no positive evidence in 
the volume itself; as indeed he himself recognizes 
when he uses sucn phrases as “apparently,” “impliedly 
but not explicitly,” in thus defining my position. It 
is true that I have expressed little sympathy with the 
efforts that have been made in recent years to advance 
bar admission standards by the particular method of 
strengthening a uniform system applicable to all 
schools alike. Dean Stone is entirely within his rights 
when he calls attention to this, and argues that the 
proper path of professional salvation is the one that 
has been traditionally followed. It is likewise true that 
since the main purpose of my volume was after all to 
state facts, I considered myself sufficiently presump- 
tuous when, on the basis of these facts, I ventured to 
formulate certain general principles in accordance with 
which, as it seems to me, future development will have 
to proceed. The task of constructing a comprehensive 
programme of reform, complete in all its details, was 
one that I did not undertake; if Dean Stone chooses, 
for this reason, to characterize the practical results of 
my study as vague, I again have no complaint against 
him other than that he misconceives its purpose. 
When, however, he states my position as one of op- 
position to higher bar examination standards, he gives 
to his readers an impression of the volume which he 
not only cannot substantiate, but of whose incorrect- 
ness he would himself have been conscious had he read 
my words with greater care. Let a single passage 
suffice. In a position of emphasis, in my very last 
paragraph, I recognize that the legalistic tradition of 
a unitary bar will for a long time survive, and then use 
the following language’: 

Even under the handicap of this tradition, how- 
ever, something can be done at once to tone up statutes 
and rules of court, both for the purpose of assisting 
conscientious law teachers in the better schools of each 
type, and for the purpose of introducing into the train- 
ing of lawyers valuable elements that the schools 
themseives cannot provide. 

This is the next to my last sentence. Curiously, it 


[: an article contributed to the December issue of 


1 “The principal contribution of the report,” page 640, second 
column; “the fundamental dogma of the report,” page 644, second 
column. Compare also page 641, second column, and the concluding 
paragraph on page 646. 

2 Page 643, second column. 

8 Bulletin, page 419. 
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appears among those very pages upon which my critic 
explicitly relies* as a restatement of my conclusions. 

Similarly inaccurate is the statement that no 
demonstration is attempted of the proposition that the 
democratic principle in the organization of our gov- 
ernment requires that the creation and administration 
of law and hence admission to the bar must be kept 
within the reach of the great bulk of the population.® 
The argument, as presented, runs as follows. It is 
first stated in the Introduction, and repeatedly there- 
after, that lawyers discharge a political function. Dean 
Stone appears to recognize that this argument has been 
advanced, for he says that he does not question this.® 
Then, this much having been established, it is further 
argued that in a democracy the discharge of political 
functions cannot be allowed to become the monopoly 
of a favored class.’ This portion of the argument 
would perhaps not be so readily accepted by my critic. 
It is one thing, however, to meet arguments squarely, 
and another thing to say that they have not been 
advanced. It is as incorrect to declare that the proposi- 
tion in question is “a broad, assumption which the 
author regards as so self-evident as to require no 
demonstration’’® as it is to amplify it, for the purpose 
of refutation, in the following obviously untenable 
form: 

A democracy should leave the performance of 
[the lawyer’s] function open to the great bulk of the 
people without a serious effort to limit the membership 
of the profession to those who are fitted for the per- 
formance of that function.’ 

There are several other respects in which Dean 
Stone’s article, taken by itself, is likely to lead his 
readers astray. He quotes from the volume several 
passages which might be regarded as derogatory to 
bar associations’® and makes no reference to numerous 
other passages which express full appreciation of the 
valuable services rendered by these associations in 
general, and by the American Bar Association in par- 
ticular. He implies that the Root Committee, after 
having had the views of the author of the Bulletin 
presented to it in person, repudiated them,’* when as 
a matter of fact precisely the reverse is true. The re- 
port of this committee shows entire sympathy with such 
views as the author of the Bulletin thought worth pre- 
senting to it in person. Finally, my critic finds it 
“surprising though none the less gratifying” that in a 
more recent pamphlet'* I for my part should, in spite 
of certain reservations, have expressed myself as in 
hearty sympathy with the current American Bar As- 
sociation movement to raise standards. At a time 
when responsible officials of the American Bar As- 
sociation and the author of the Carnegie Bulletin are 





4 Criticism, page 640, second column. 

5 Ibid. 

6 Ibid. 

7 Bulletin, pages 56, 86, 203, 238, 398. Note on page 208 Dean 
Stone’s description of the position of the bar during the early part of 
the 19th century. 

8 Criticism, page 640, second column. 

9 Criticism, page 641, first column. 

10 Criticism, page 645, first column. 

11 Bulletin, pages 60, 92, 103. 180. 222-224. 

12 Criticism, page 641, second column. 

13 “The Study of Legal Education 1921”: advance extract from 
the 16th Annual Report of the Foundation. The greater portion of 
this was published in the November issue of the Journal, under the 
title “Raising Standards of Legal Education.” 
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deliberately endeavoring to minimize the differences, if 
any, between their respective attitudes, and are work- 
ing shoulder to shoulder in many ways of which Dean 
Stone does not seem to be aware, his article gives the 
impression that such fundamental differences exist as 
to render consistent cooperation impossible. 

In this brief comment upon Dean Stone’s article 
I purposely refrain from touching upon such portions 
of it as may fairly be termed controversial. Incident 
to the main purpose of my volume, I seem to have shot 
a bolt into the arena of discussion. Vigorous criticism 
will help us all to determine where the truth lies, and 
for the present I should prefer to profit by the criti- 
cism of others rather than to defend in a controversial 
spirit views which at present I entertain. If discus- 
sion should proceed upon the basis of a misunderstand- 
ing of these views, however, no good and, as I see it, 
some harm may result. Such as my views are—and 
they are frankly undeveloped in many details—I be- 
lieve them to be already expressed with sufficient clear- 
ness in my Bulletin, for those who have the patience 
to read this with care and with an unbiased mind. 
To those who have neither the time nor the inclina- 
tion to do this I can only suggest that “Where ignor- 
ance is bliss ’t is folly to be wise.” They cannot safely 
accept another’s interpretation of its contents. 

Postscript: After the above had been dispatched 
to the Journal, Dr. William Draper Lewis’ article, 
showing agreements and differences between the Re- 
port of the Root Committee and my Bulletin, appeared 
in the January number. The Editor has very cour- 


teously suggested that I might wish to add to or revise 
my communication in the light of this. 
Dr. Lewis’ comments, like those of John B. San- 


born, Esq., in the November number, are written with 
an obvious intention to do justice—perhaps a little 
more than justice—to my views. They are fair and 
even generous in tone, and show such careful study of 
my volume as to leave little room for even captious 
criticism. Only insignificant points occur to me. I 
think that when Dr. Lewis refers to an “absence of 
logical arrangement” of my principles, all he means is 
that I have not marshalled my material in such a way 
as to demonstrate certain conclusions, and that he 
understands why ‘I have not done so:—in brief, be- 
cause a dispassionate statement of facts, rather than 
an attempt to prove a thesis, has been my aim. Too 
often, in work of the sort that I have attempted, the 
impartial collection and expression of facts has been 
subordinated to a propagandist endeavor to support 
preconceived views. In my own case, I have en- 
deavored to state the facts as fully, and to arrange 
them as systematically, as I could, irrespective of 
where they might lead. The deductions that I myself 
have drawn from them—after, and not before, I had 
the facts before me—‘“conclusions,” in the most literal 
sense—are in the main, I think, those that others would 
draw who read the same facts, without prepossessions 
of their own. It is gratifying to find from Dr. Lewis’ 
article that the Committee, in whose deliberations he 
played so prominent a part, approached my volume 
in the spirit in which it was written, and that their 
own judgment so frequently confirmed the conclusions 
therein set forth, in spite of the fact that I regarded 
these conclusions as the least important part of my 
work, and made no effort to weave them into a sys- 
tematic body of doctrine. Nor can I think—nor do I 
believe that he thinks—that present disagreement as to 
what will be is of nearly so great importance as agree- 


ment as to what now is. If it is recognized that today 
—legal fiction to the contrary notwithstanding — we 
have not in this country what we have so long pre- 
tended to have, a “unitary” or “homogeneous” bar, 
and that we cannot have one so long as widely varying 
types of law schools add their annual increment to the 
already miscellaneous group of individuals who are 
privileged to practice law, this means that we have at 
last begun to face the facts. The question then of 
whether the bar can be made homogeneous by making 
all schools alike, or whether it may not be better to 
recognize that there is justification for the existence 
of two or more distinct types of schools, each of which 
should be separately strengthened and improved, is a 
question the answer to which is more likely to be given 
by experience than by a priori argument. 

There has been much talk in the past about the 
desirability of restricting admission to practice law to 
graduates of a particular type of law school, but there 
has been no sustained effort to realize this ideal. 
Meanwhile, the schools have been growing more and 
more and diverse. It is certainly well that those who 
believe the restoration of a unitary bar to be desir- 
able should do something now to accomplish this. If 
their platform can be reconciled with the principle that 
the Committee accepts of “preventing the privilege of 
practicising law from being confined to any one eco- 
nomic class,” they will succeed. If their platform 
cannot be thus reconciled, they will fail. In either 
case, a fundamental problem in legal education will 
have been solved, and an assured basis provided for 
future development. 

Among the points of agreement between the Bul- 
letin and the Committee might have been included both 
the -explicit justification of “part-time” law schools, 
and the explicit recommendation that the courses of 
such schools be lengthened. Compare, for instance, 
page 416 of the Bulletin, with the following language 
used on page 7 of the Committee Report: 

But ia recognizing the necessity for afternoon and 
evening schools we do not recognize the propriety of 
permitting such schools to operate with low educa- 
tional standards. Therefore we advocate requiring a 
longer course in these schools. .. . 

It might also have been noted that the position 
taken in the Bulletin is that no matter how much the 
part-time course is lengthened, methods of instruction 
must be employed which differ from those practicable 
for “fulltime” law schools, and therefore necessarily 
yield different results; and that this constitutes the 
ground for my belief that a unitary bar is impossible, 
rather than the abstract reasoning suggested on page 
40 of Dr. Lewis’ article. These are minor matters, 
however. I do not wish to give the impression that 
this article is in any way misleading. No layman, 
venturing into the sacred precincts of the law, could 
have desired a more sympathetic reception than that 
which Dr. Lewis has accorded to my volume. 





Power of United States Railroad Labor Board 


Vice-Chairman Ben W. Hooper of the United 
States Railroad Labor Board, in an address at a con- 
ference in New York called by the National Civic 
Federation, made an appeal for the grant of sufficient 
power to the board to enable it to enforce its decisions. 
He pointed out that the submission of all disputes be- 
tween carriers and their employees was compulsory, 
but that the decision of the board was solely dependent 
upon public opinion for its enforcement. 
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Legal Aspects of Foreign Trade 
By A. J. WoLFE 


Chief, Division of Commercial Laws, Bureau of For- 
eign & Domestic Commerce, Department of 
Commerce, Washington 


EMBERS of the bar throughout the United 
States have expressed interest in the activities 
of the recently organized Division of Com- 

mercial Laws in the Department of Commerce. The 
mission of this new unit in the Bureau of Foreign and 
Domestic Commerce is to serve the interests of Ameri- 
can business firms in connection with any legal prob- 
lems arising in foreign countries, and to do so through 
their regularly constituted legal advisers. 

The Bureau has its own representatives in a num- 
ber of foreign countries, and they are always ready to 
intervene in any matter of sufficient importance called 
to the attention of the Division of Commercial Laws. 
It must be a matter of gratification to any lawyer with 
legal problems abroad to know that in an emergency 
a cable may be sent in his behalf to Berlin, Brussels, 
Bucharest, Buenos Aires, Constantinople, Copenhagen, 
Havana, The Hague, Johannesburg, London, Lima, 
Madrid, Mexico City, Melbourne, Paris, Peking, 
Prague, Rio de Janeiro, Rome, Santiago (Chile), 
Shanghai, Tokio, Vienna, Vladivostok, Warsaw. This 
is the alphabetical list of the Bureau’s offices abroad. 
This service is open to any member of the bar with- 
out red tape of any kind, the sole criterion being the 
need of protection of the legitimate interests of an 
American business firm. 

Moreover, through the courtesy of the State De- 
partment, and liaison arrangements with it, the aid of 
Embassies, Legations and Consulates may also be en- 
listed, provided the circumstances of the case warrant 
such intervention. The State Department decides on 
this on the merits of each individual case as presented 
to it. 





On January 16 there met in the office of Mr. 
Maurice Leon, of Evarts, Choate, Sherman and Leon, 
New York City, a group of lawyers which constituted 
itself as a volunteer committee to assist the Division of 
Commercial Laws in the preparation of digests of 
commercial laws of foreign countries and to provide 
guidance in matters involving legal ethics as well as 
contact with the legal profession at large. A second 
meeting will be held in the latter part of February. 





The collection of overdue accounts abroad, par- 
ticularly such as are not of sufficient individual im- 
portance to warrant the personal attention of a lawyer, 
though presenting a troublesome problem for credit 
men in the aggregate, has been engaging the attention 
of the Division of Commercial Laws and of a com- 
mittee of the National Association of Credit Men. 
The accounts in question are not of litigious character 
but rather based upon the difficulty of obtaining ex- 
change or upon other temporary economic factors. 
Some, indeed, are due to the realization by somewhat 
unscrupulous debtors that the American creditor is at 
a disadvantage when trying to enforce a minor collec- 
tion in certain foreign countries. 

Letters have been submitted to the Division of 
Commercial Laws from debtors in the Dominican Re- 
public which illustrate this point. The debtor stated 
that it vould cost the creditor 25% and would take 





several months to collect the account through the regu- 
lar channels. The debtor then naively suggested that 
he be given a concession of 20% and three months 
time. 

Naturally the only way to deal with such matters 
is for creditors to present a united front, making it im- 
possible for the customer to find new victims by merely 
changing his source of supply. The Foreign Credit 
Interchange Bureau of the National Association of 
Credit Men, by interchange of ledger experience, is 
the answer to imposition of this character. It now has 
undertaken to aid creditors by the benefit of moral 
suasion. Of course, it will rigorously abstain from 
engaging in the collection of overdue accounts. But 
it will write a letter, at the instance of a creditor 
(member of the Association) pointing out that it repre- 
sents a united front on the part of American credit 
grantors against the abuse of credit. If this fails, the 
case is ready for the attorney at law. 





In this connection the members of the bar are 
advised that the card index of recommended attorneys 
abroad is growing constantly by new lists submitted 
by consuls, with a sketch outlining the character of the 
practice of each attorney mentioned. This is a valu- 
able service to lawyers, absolutely free, and it has re- 
sulted in several appreciative acknowledgements by 
American law firms which have availed themselves of 
this service. If any member of the bar requires names 
of lawyers abroad deemed competent to represent him 
in litigation or other law business, the Division of Com- 
mercial Laws will gladly supply such names from case 
to case but will not furnish complete lists. It is desired 
to prevent undue circularization of foreign attorneys 
by those who would sell them something or the falling 
of these names into the hands of those who would 
make unauthorized use of them. 





Among important foreign decisions affecting the 
legal aspects of the transportation problem was the case 
decided in the Kings Bench, July 1, 1921, of the 
Diamond Alkali Export Corporation v. Fl. Bourgeois 
before Mr. Justice McCardie. By a written contract 
of August 7, 1920, the Diamond Alkali Export Corpo- 
ration sold Fl. Bourgeois 50 tons of soda ash. Ship- 
ment was to be made in September’ or October from 
American seaboard. Price was c. i. f. Gothenburg. 
Date of the bill of lading is to be considered date of 
shipment. 

The buyer rejected the documents when tendered 
in London on several grounds, viz., (1) that the sellers 
did not ship the goods until November 8 and 9, 1920, 
(this was met by a strike clause) ; (2) that a proper 
bill of lading was not presented; (3) that a proper 
policy of insurance was not presented. The document 
which was intended as a bill of lading was a mere 
“shipping document” but not a bill of lading, decided 
Justice McCardie, because it did not acknowledge the 
goods to have been placed on board but read “to be 
transported by the SS. Anglia, or failing shipment by 
said steamer in and upon a following steamer.” 

The certificate of insurance tendered by the sellers, 
the Justice further decided, is not a policy of insurance 
within the c. i. f. contract. “It seems plain,” said the 
Justice, “that a mere written statement by the sellers 
that they hold the buyers covered by insurance in re- 
spect of a specified policy of insurance, is not in itself 
a policy of insurance within a c. i. f. contract. 

Seldom has a foreign court decision aroused so 
much criticism as the decision under review. Received- 
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for-shipment bills of lading, and certificates of insur- 
ance under blanket policies of insurance are recog- 
nized every-day commercial practices in the United 
States, both working for the benefit of the parties con- 
cerned. The discouraging feature of the situation is 
that there is no telling when and where in shipments 
to other foreign countries some disgruntled or un- 
scrupulous buyer may try to set this English decision 


up as a precedent in order to avoid obligations under 
a contract. 

Up to the time of the present writing the case 
under review has not been appealed. But prominent 
shippers have held conferences, and it is very likely 
that a new test case will be brought in England. There 
are several extraneous circumstances connected with 
the present case which make it inadvisable to use a 
possible appeal as a test case. 





RECURRENCE OF THE DEMOCRATIC PRINCIPLE 
IN LEGISLATION 





By Etcanon Isaacs 
Of the Cincinnati, Ohio, Bar 


EGINNING about thirty years ago and continu- 
ing without interruption to the present day, the 
unconscious test of the law proposed or enacted 

both in the federal and state legislatures has become 
the “democratic principle.” This principle is that the 
political unit of the State or Body Politic is the 
private individual and not the member of a restricted 
group or the representative of a number. It has be- 
come not only the test for prospective laws, but has 
been applied to old laws and institutions and has re- 
sulted in the modification of the federal constitution 
to include the direct election of senators and ‘suffrage 
without qualification of sex. In some of the States it 
has changed the governmental machinery to incorpo- 
rate the initiative and referendum and recall. It has 
also been the cause of much of the social legislation 
which now forms an important part of the statute 
books. 

While some see in this development the dawn of a 
new era, of an awakening to new concepts of life and 
philanthropy, and a step forward by society, others 
see in it the destruction or at least the impairment of 
individual liberty and initiative. There are, however, 
countries not only of the past but existing at the pres- 
ent time which have passed through and survived 
similar conditions. England underwent such a change 
as recently as a decade ago. The social reforms which 
were the program of the Liberal Party and which 
brought Lloyd-George into prominence were almost 
the same as those with which we are experimenting to- 
day. In addition, the limitation of the power of the 
House of Lords may be compared to the change by 
which senators are elected directly by the people. The 
different forms of the movement in the two countries 
is due to the difference in the local problems and con- 
ditions. 

If we look to France, we find the same reactions 
presented in the Second Republic where le droit au 
travail became the cry of the laboring classes under 
the leadership of Louis Blanc. Universal suffrage was 
proclaimed, taking the political power from about two 
hundred thousand wealthy persons and giving it to 
over nine million electors. Laws whose purpose was 
to alleviate the economic distress of the masses were 
adopted. Government workshops were established, 
and it was ordered that the working day be shortened 
and the conditions of labor improved. 

In glancing back over the history of France, we 
find there were other periods wherein the democratic 
principle as applied to the constitution and laws was 
revived, for example, in the French Revolution and 


in the revolt of the merchant class under Etienne 
Marcel. Likewise it was stressed in England in the 
Chartist agitation of 1832 and before. It was con- 
sidered of importance in the Commonwealth and the 
Peasants’ Revolt, and still earlier in the Magna Charta. 
Each of these recurrences was marked by political 
activity of the people. In each the existing system was 
overthrown and a more or less purposive attempt made 
to find a release from the conditions of existence in a 
return to the “state of nature.” The writings of the 
period preceding the French Revolution advocated a 
return to the “law of nature.” At the basis of the 
Commonwealth and likewise of the Reformation was 
the idea of restoring the religion of the Bible. 

There is inherent in this attitude the unconscious 
attempt to secure equality between the members of 
the State. In the Peasants’ Revolt it was asked, 

When Adam delved and Eve span, 

Who was then the gentleman? 
In the Declaration of Independence there is found a 
definitive statement of the principle, and it was one of 
the bases of the French Revolution. The desire for 
equality in the natural state and not necessarily the 
overthrow of an old system is what makes panaceas 
for social ills so readily tried. Social experimentation 
is carried on until like out of the furnace of the French 
Revolution one system comes which seems satisfactory. 

The fact that a return to the state of nature and 
a revival of the democratic principle in the laws is at 
times urged, implies that they have been forgotten, 
and interspersed between the periods of democracy 
may be found such lapses, wherein the political unit 
is considered not the individual but rather an indi- 
vidual. The reign of Louis XIV is famous, but the 
periods of Philip Augustus, Charlemagne, and the 
Napoleons in France, and of William I, Edward I and 
Henry VIII in England are similar. The policy of 
these rulers was directed, not to the estabhshment of 
any theory of equality, but to the organization of the 
realm as a whole. 

William the Conqueror by means of his Domes- 
day Survey was able to introduce an extreme unifica- 
tion in the kingdom. The democratic principle was 
unknown or if known was frowned upon as a usurpa- 
tion of authority. In time, however, the England to 
which his governmental system was adapted changed 
by the increase of population and the attendant com- 
plexity in social life. His organization which was ade- 
quate at the time of its introduction became out of 
harmony with these. To find a solution for the conflict, 
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some of the people who were forced into political con- 
sciousness because the issue most nearly touched them, 
extracted the Magna Charta from King John. All the 
people did not rise because all did not become con- 
scious, but those who did formed a technical democ- 
racy. 
After this had attained its end, and had no longer 
a purpose to serve, it gradually relinquished its power 
into the hands of certain of the leaders. In time it 
became completely indifferent and the power returned 
into the hands of an individual in Edward I. A 
similar lack of harmony grew up between his system 
in turn and later conditions which had changed, and 
became greater and more marked until the people 
rose in the Peasants’ Revolt in 1381. When in this 
they secured economic freedom, they relinquished the 
political control, and by the same process as in previous 
times, an integration set in which culminated in Tudor 
absolutism. History did not repeat itself but similar 
reactions to similar conditions reappeared in the Com- 
monwealth, which was directed against the religious 
organization of Henry VIII, again in the Chartist 
movement of 1832, which was a slower development 
in England of the consciousness which gave rise in the 
American colonies to the American Revolution, and 
again in the Liberal movement of 1906 which was 
against the contralization of power which had taken 
place in the latter part of Victoria’s reign. 

If we designate the periods wherein the mon- 
archial principle has controlled as ones of integration 
of the sovereignty of the State and those wherein the 
democratic principle is inherent in the laws as ones 
of non-integration, we can indicate the relation of 
their appearance and reappearance by a chronological 
arrangement. 

Periods of Integration. Periods of Non-integration 

William the Conqueror 

Magna Charta movement. 

Edward I 

Peasants’ Revolt 
Henry VIII 

Commonwealth 
William ITT 

Chartist uprising , 
Queen Victoria 

Present day 

In France, we can start with its beginnings within 
the Roman Empire when Clovis under the political 
philosophy of the Merovingian kings was the sole law- 
giver and sole judge. The body of the nobles repre- 
senting as compared to modern times a very high 
democracy overthrew this system. The power, how- 
ever, finally integrated in Charlemagne, and with the 
change of conditions, the extreme organization which 
he introduced was broken up by a slightly lower 
democracy than the preceding one, in what is known as 
feudalism. While in England the uprisings of the 
people are easier to point out than the periods of inte- 
gration, in France we need only mention the names of 
certain kings to indicate the complete application of 
the monarchial principle. 
Periods of Integration 
Clovis 


Periods of Non-integration 


Revolt of the grandes 


Charlemagne 
Feudalism 
Philip Augustus 


Louis XT 


Revolt of the bourgeoisie 


Reformation 


Louis XIV 

French Revolution 
Napoleon I 

Second Republic 
Napoleon III 

Present day 


In the United States, we find the same reassertion 
of the principle in terms of the nature and develop- 
ment of the institutions. Since the United States was 
founded during a period when the democratic prin- 
ciple was controlling in legislation and government, 
its subsequent history is colored by this early political 
philosophy. The integrations, therefore, while not 
taking place in a monarch, nevertheless are completed 
in individuals in whom the power narrows without 
objection, but on the contrary with approbation. 
Periods of Integration Periods of Non-integration 

American Revolution 

Washington 

Jacksonian democracy 
Lincoln 
Present day 


The political principles which led to the Revolu- 
tion were no longer stressed when the cause that had 
provoked them had been removed. Under the ad- 
ministration of Alexander Hamilton, an organization 
and unification was brought about which was satis- 
factory and adequate at the time and which contributed 
in no small measure to the success of the Constitution. 
While Hamilton and his school represent the ascending 
slone and Washington the crest of a development, 
Jefferson and the followers of his philosophy represent 
the descending slope which under a variation of con- 
ditions follows immediately after. Jefferson opposed 
the integration which Hamilton brought about, and 
started a movement that gained strength as the popula- 
tion in the West increased, until in the Jacksonian 
democracy, the democratic principle was applied in 
a form more drastic than even at the present day. The 
third and modern movement which began about the 
time of Cleveland’s first administration when the 
protest against privileged classes first became import- 
ant has an economic rather than a political basis. It 
bears a closer resemblance to the Second Republic of 
France in its assertion of the riehts of labor and the 
passage of new laws and modification of old laws 
appertaining to labor, than it does to the Jacksonian 
democracy. It may be noted that Woodrow Wilson, 
like Oliver Cromwell, has run athwart a democracy. 
If Woodrow Wilson had come earlier or later he would 
have been ranked with Washington and Lincoln instead 
of being given less credit than is his due. 

That the political unit is the individual as we 
know him today and that all laws must have equality 
of application and consideration of the individual as 
prerequisites, are ideas which are the product of 
modern times. Their essential elements, however, are 
applicable to all democracies and in fact to all forms 
of the state. The basis of feudalism was not that the 
private individual was the political unit, but the baron 
under whose protection he placed himself. Yet in 
feudalism the democratic principle was asserted for the 
benefit of the individuals politically conscious although 
they comprised only the upper level of society. From 
feudalism to the democracies of modern times the ap- 
plication of the principle has spread both downward 
and outward. The movement has not been in one 
direction but by expansion and contraction. In every 
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phase of each complete movement, the nature and 
basis of the reaction which gives rise to the democracy 
has been the same. 

The integrations of power in the hands of one in 
modern times do not differ qualitatively from the 
earliest cases, and are different in their external aspects 
only to the same extent that the democracies are. The 
sovereignty represented in Abraham Lincoln on one 
hand, and to bring out a contrast, in Charlemagne, 
on the other, existed in each by virtue of the fact that 
a previous democracy having attained the political 
latitude it required, became dormant and relinquished 
its power. If we compare the modern restlessness 
with authority and discipline, with the general acquie- 
scence in them whatever their source in Lincoln’s time, 
we can see the purposes of the people without dis- 
paraging Lincoln’s place in history. 

From the revival of the democratic principle as 
evidenced in the laws and lapses from it, democracy, 
or the state wherein the political power is assumed by 
the people, would seem to be not a general condition 
but only a recurrence. Some account must be taken 
of periods like those of Henry VITI or Louis XIV 
or Napoleon IIT wherein the political power is located 
in the hands of one, because these periods have not 
only existed in the beginning of history but some have 
occurred within the memory of living men. 

Although it is often considered so, the constitu- 
tional establishment of representative government does 
not mean that democracy is always with us. Like all 
government, it bears the same relation to the state. by 
which is meant the individual or individuals who have 
attained political consciousness, as an agent does to a 
principal. Some agency is required in order that the 
state may indicate what its will is. Representative 
government is as often used by a monarch when state 
as it is by the people as the state. In fact, the form of 
government which each uses is not necessarily cor- 
related with its nature. In ancient Greece the people 


at one time exercised their power through an instru- 
mentality which consisted of the tyrants. 

Representative government, however, while it is 
the agency normal to the democracy has been estab- 
lished so as to persist during integrations of the sov- 
ereignty in countries where by virtue of the common 
law, a definite separation has grown up between the 
state and government. The reason for this is that 
the modifications of the traditional government which 
successive democracies were instrumental in securing, 
since the government was never entirely destroyed, 
became cumulative and permanent. The result was 
the establishment of an electorate and presented the 
problem of retaining the governmental system of the 
democracy even after the rule of the people had 
passed. The most satisfactory solution which was 
devised was that of giving its formal elements a per- 
manent character in that the agency of the democracy, 
responsible and responsive leaders through whom the 
state acts, is definitely retained. 

In France, on the other hand, due to the Roman 
Law and the centralization of administration from 
earliest times, there has grown up a close connection 
or identification between the state and government, 
and every change in the former draws in its wake the 
latter. The result is that a change of the form of 
government in France, sometimes even a change of its 
name, is a moderately accurate register of the move- 
ments of the state. Representative government exists 
when democracies establish it, and when the state be- 
comes an individual like either of the Napoleons, it 
gives way to a more personal system. 

The function of a democracy is the same in both 
forms of development, to act as a kind of hammer 
stroke in the resistant phase of the adaptation of the 
government to a new principle. In the escapement 
phase, the pendulum swings back of its own force. 
The democratic principle is revived whenever the 
people become irked by the restrictions of the previous 
crystallized organization. 





The New York Pistol Law 


“The Sullivan Act continues to produce in New 
York City scenes calculated to reduce an observer of 
our institutions to bewilderment. It is well known 
that the metropolis has been for some time in the 
throes of a ‘crime wave’ and that robbery with vio- 
lence, often accompanied by murder, is of daily occur- 
rence. There, and there only, it has been found 
necessary to call the Marine Corps into service to 
protect the mail wagons from armed bandits. It is 
narrated in the press that a few days ago a clerk in 
a store, coming from a back room, found a marauder 
making a murderous assault on his employer. Getting 
a revolver from a near-by drawer, he ordered the 
intruder to surrender. The criminal promptly attacked 
him and was killed. The clerk who thus defended his 
employer’s life and property was promptly and prop- 
erly taken into custody for investigation and was 
promptly and properly discharged the next day from 
the charge of homicide, it appearing that the homicide 
was clearly justifiable—but he was held in bail for 
having a pistol in his possession without a license! 
The use of the pistol prevented robbery and perhaps 
murder ; its use was lawful though it involved the tak- 
ing of human life, yet its possession was a crime. 


Organized society, powerless to hold armed criminals 
in check yet forbidding honest citizens the possession 
of the means of self defense, and enforcing that pro- 
hibition in a case where the possession was disclosed 
by a successful defense against a criminal, would be 
laughable were it not so serious.”—Law Notes, Janu- 
ary, 1922. 





The Rug and the Polished Floor 


“Is a Rug Trap?—If a host invite to his recently 
completed home a guest, who falls upon an unfastened 
rug laid upon a highly polished floor, is the host liable 
in damages for the personal injuries sustained? 

“This unusual question arose in the Wisconsin 
case of Greenfield v. Miller, 180 N. W. 834, annotated 
12 A. L. R. 982, which holds that an invited guest 
or friendly visitor stands on no better footing than a 
bare licensee, and must take the premises as he finds 
them, subject to the limitation that the licensor must 
not set a trap or be guilty of active negligence which 
contributes to the injury... . 

“It is thus evident that a rug lying on a polished 
floor is in no proper sense a mantrap.”—Case and 
Comment. 
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Amendments to Judiciary 
Article of New York 
Constitution 


By Joun A. SLADE 
Of the Saratoga Springs (N. Y.) Bar 


HE Legislature of 1921 provided for a judiciary 
[constitutional convention to consider and report 

suitable and proper amendments to the judiciary 
article of the constitution. . 

There has been a growing feeling for several years 
that some amendments to the judiciary article should 
be made and the constitution proposed by the con- 
vention of 1915 contained several amendments which 
were then generally recognized as desirable. The 
rejection of the work of the constitutional convention 
of 1915 left the matter where it had been since the 
adoption of the present constitution in 1894. 

The judiciary constitutional convention under the 
act of 1921, which has just made public the result of 
its deliberation, was a convention of experts of the 
highest qualifications and character. It was composed 
of the attorney-general, one judge of the Court of 
Appeals, four judges of the Appellate Division of the 
Supreme Court, nine judges of the Supreme Court 
from the trial bench, four senators, four members of 
the assembly and eight of the most prominent lawyers 
of the state, including ex-Supreme Court Justice Clear- 
water of Kingston, who was a member of the consti- 
tutional convention of 1915 and has long been an in- 
defatigable worker for conservative judicial reform 
and the simplification of practice in the courts. 

The report is signed by the executive committee 
composed of Hon. William D. Guthrie, President of 
the New York State Bar Association, Chairman; At- 
torney General Newton, Justices Benedict and Laugh- 
lin, Senator Burlingame, Hon. Daniel J. Kenefick, 
Hon. Arthur E. Sutherland and County Judge Erskin 
C. Rogers. Judge Pound of the Court of Appeals 
concurs in the recommendations of the convention bat 
does not concur in all of the discussion contained in 
the report. 

As would be expected from such a body of men, 
the proposed amendments are conservative. There 
are no sweeping reforms or changes to gratify what 
Macaulay called “the mere rage of experiment.” “The 
convention did not feel that it was expected by the 
Legislature, or, indeed at liberty, to recast the whole 
Judiciary Article, radically depart from and discard 
the existing provisions and seek to establish a new 
and theoretically more logical and perfect system, as 
was urged upon its consideration by some.” 

Accordingly no change is proposed in the struc- 
ture of the Supreme, County and Surrogate’s Courts 
as they exist throughout the state, nor in the manner 
of the election of the judges of these courts. The 
proposal for an appointive judiciary as practiced in 
Massachusetts and in the Federal bench was accord- 
ingly not considered favorably by the convention and 
the judges remain elective. 

The purpose of the proposed amendments is “to 
meet actual human experience and human needs under 
existing conditions and which ought to be free from 
doubtful political innovation or speculative experi- 
mentation.” By far the most important and necessary 
amendment proposed by the convention is the proposed 





new Section 1 which provides that “the judicial power 
of the state shall be vested in the courts which are in 
this article expressly continued and established and in 
such inferior local courts as now or hereafter may 
exist under and by virtue of the provisions of this 
article.” 

Strange as it may seem, the present constitution 
does not expressly vest the judiciary power of the 
state in the courts although it is generally considered 
to be so vested by implication. 

The creation of various administrative bodies and 
commissions with quasi-judicial powers, or exercising 
powers through quasi-judicial proceedings, renders it 
highly necessary and important that the limit to which 
the legislature may go in vesting these bodies with 
judicial powers should be defined. The commissions 
and boards are all appointees of the executive, and the 
administration of the quasi-judicial powers vested in 
them is often exercised by deputies and other em- 
ployees appointed by the commissions or boards, so 
that important questions both of law and fact involv- 
ing personal and property rights between citizens are 
more or less conclusively determined by these boards 
and their various deputies and employees beyond the 
power of adequate review or correction—at least so 
far as controverted questions of fact are concerned. 

The report of the convention upon this subject 
is most instructive: 


Extensive legislative, executive and judicial pow- 
ers are being vested and combined in administrative 
bodies in distinct and reckless disregard of the sound 
principle of the separation of governmental powers, 
which was deemed so essential to the due protection 
of individual rights by the wise founders of our re- 
publican form of state governments. Even contro- 
verted questions of law and fact, heretofore regarded 
as fundamentally and exclusively for judicial determi- 
nation, are being intrusted to bureaucratic discretion, 
and for orderly judicial procedure as known to our 
fathers and the competent and impartial interpretation 
and enforcement of the laws by learned judges and 
impartial juries. arbitrary methods and untrained 
judgment are being constantly substituted. .. . 

There can, indeed, be no doubt that there is an 
impulse and tendency in this state, as elsewhere, to 
vest judicial powers in administrative bureaus com- 
posed of officials untrained in the law and to make 
their findings more or less conclusive. . . . The People 
of the State of New York, if acting advisedly, are, it is 
profoundly believed, not likely to be willing to vest 
or leave any such absolute and unreviewable judicial 
power over their most sacred personal and property 
rights in untrained officials frequently utterly ignorant 
of the most elementary principles of justice as de- 
veloped in jurisprudence from the experience of ages. 

Moreover, hearings before administrative boards 
or commissions are frequently very unfair and often 
place any person or corporation affected or aggrieved 
at a great disadvantage. Proceedings are being con- 
stantly instituted by such boards or commissiorfs of 
their own motion; they allow themselves to become 
committed to certain views which thev do not hesitate 
to publish; they declare in the public press, before 
hearing any affected or aggrieved party, or hearing 
both sides, that they will or intend to do such and 
such things (e. g., reduce rates of carriage or tele- 
phone or light or other public service) in complete 
disregard of the most elementary principle of fair play 
embodied in the maxim that “no man should be con- 
demned unheard”’—audi alteram partem. When the 
hearings do begin. the board or commission is often 
already committed, not to sgy preiudiced, if only un- 
consciously, in favor of preconceived and adversary 
views. The counsel of the board or commission, in 
daily conference with its members, has an immense 
and unfair advantage over his adversary representing 
the individual or corporation whose property or per- 
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sonal rights are involved or menaced. The board or 
commission, in a word, in many cases acts as judge in 
its own case, instituted by it, pressed before it by its 
own counsel, and as to which it has, sometimes with 
much clamor and boasting, published its preconceived 
views. Such a board or commission becomes what a 
distinguished English law writer has called “that judi- 
cial monster, a judge in his own cause.” These boards 
or commissions necessarily become partisans, and the 
whole atmosphere is the very negative of what a court 
of justice ought to be or what American fair play 
should guarantee. It is in essence the determination 
of rights by bureaucratic fiat. And it ought to be pon- 
dered long and carefully that the risk of the ultimate 
development of arbitrary and irresponsible power and 
bureaucratic tyranny is altogether too great to be suf- 
fered to exist or to be extended in this state... . 

Yet, there is a strong movement in this state and 
elsewhere to make the findings of such boards or com- 
missions conclusive and final, generated by impatient 
reformers or propagandists who would avoid the delay 
necessarily involved in being just. The proposed 
amendment will guarantee to all affected or aggrieved 
an ultimate hearing by a real court of justice when- 
ever interference with or violation of private rights is 
threatened. 

It has long been a matter of principle, as stated 
by the judiciary committee of the constitutional con- 
vention of 1894, that “every state is bound to give its 
citizens one trial of their controversies and one review 
of the rulings and results of the trial by competent 
and impartial appellate tribunal. When this is done 
the duty of the state to particular litigants involved 
in a case is fully performed.” It is to be feared that 
this wise principle has been departed from in this state 
and elsewhere and the judiciary convention has 
rendered invaluable services in giving it new vitality. 
So convinced is the convention of the wisdom of this 
principle that it has given to the Court of Appeals 
power to review findings of fact made by the Appellate 
Division on review of cases brought before it on ap- 
peal. 

The convention settles the question of the right 
of the Legislature to convene for purposes of im- 
peachment which arose in the Sulzer trial by expressly 
vesting such power in the Legislature. Jt has defined 
the jurisdiction of the Court of Appeals and the power 
of the Appellate Division in appointing trial and 
special terms of the Supreme Court and assigning the 
justices to preside therein. It recommends that the 
jurisdiction of the County Court be raised from $2,- 
000 to $3,000, which will tend to relieve the congestion 
in the trial terms of the Supreme Court. It is to be 
regretted that County Judges are still permitted to 
practice in counties having a population of less than 
120,000, but the Legislature is given power to impose 
such a prohibition upon County Judges or Surrogates 
in other counties and it should do so. Population 
forms no basis for difference in principle and the evils 
of the judiciary being engaged in private practice at 
the bar are as great where the population is small as 
where it is large. The governing principle is no doubt 
a financial one and the remedy lies in the consolidation 
of the County and Surrogate’s Courts in counties 
where the population is under the designated number. 

District attorneys, county judges, special county 
judges, surrogates and special surrogates are wisely 
prohibited by a proposed amendment from acting as 
attorney or counsel for the defendant in any criminal 
case or proceding in any court of the state. This will 
prevent in the future such a condition as occurred in. 
one of the counties of the state recently, where the 
county judge was disqualified from hearing a number 
of cases in his own court by reason of his having acted 


as attorney or counsel in criminal cases for defendants 
charged with crimes claimed to have been committed 
in his county. 

It is regrettable that the convention did not adopt 
the recommendation of the constitutional convention 
of 1915 making the Court of Claims a constitutional 
body. This tribunal has been the subject of frequent 
legislation changing its character for political purposes 
and should be established as a constitutional court or 
its jurisdiction transferred to the Supreme Court. In 
failing to do this the convention seems to have de- 
parted from its principle of practical experience in 
favor of the theoretical principle of the nature of this 
court as a legislative auditing body. 

On the whole, however, the proposed amend- 
ments are a step in the right direction and should have 
the active support of the bar and the general public. 
lhe report contains much wise comment and deserves 
careful study. 





The Meaning of “Legal Adventurer” 


“Last week we described Lord Jeffreys as a great 
“Legal Adventurer.” By this term we did not mean 
to impute to Lord Jeffreys what are conventionally 
supposed to be the opportunisms of the adventurer. 
We simply wished to distinguish between two classes 
of great men who have attained to high place in the 
hierarchy of the English Judicature. There are emi- 
nent lawyers who are essentially ‘Men of Law,’ and 
nothing else. That is to say, they take up the Bar 
early in life as a profession, pursue it to success, and 
regard it as their main practical object in life. Of 
course, they may be interested in a hundred other 
things, including religion or politics ; but it is primarily 
because of their eminence as professional men of law 
that they attain to success. Lord Selborne, Lord 
Russell of Killowen, Sir George Jessel, and Lord 
Mansfield; these are familiar and obvious examples. 
But there is another class of men in whose case law 
is not, and manifestly never has been, the ‘ruling pas- 
sion,’ who nevertheless attain to the Woolsack or to 
high professional eminence mainly through success in 
politics, or in society, or in some other sphere of life. 
Such men are often very able advocates and capable 
judges, but their legal standing alone would not have 
won them a high place in the Judiciary. To mention 
present-day names would be invidious; but obvious 
historical illustrations are Wedderburn, Lyndhurst, 
Brougham, and Chief Justice Cockburn. Every one of 
those men had consummate ability and filled fitly his 
high place when he arrived thereat; but it was emi- 
nence in politics or reform, or as a man of the world, 
which won it for him. Such men, in no invidious 
sense, we call ‘Legal Adventurers,’ and it is in this 
sense that we applied the name to Jeffreys. Such men, 
of course, have often been nobler and better men than 
the mere pedestrian lawyer seeking only professional 
success. Our term was not in any sense one of prima 
facie opprobrium.” — The Solicitor’s Journal and 
Weekly Reporter, Jan. 14, 1922. 





Some Slight Consolation 


“There is no imperative rule of law requiring one 
lawfully using a public highway to be constantly look- 
ing and listening to ascertain if an automobile is ap- 
proaching, under the penalty, if injured on failure to 
do so, of being guilty of contributory negligence. Kauf- 
man vs. Sickman, 200 Pacific, 481.”"—The Docket. 





ACTIVITIES OF STATE BAR ASSOCIATIONS 





Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, comonittees and leaders in 
the State Bar Association are thinking and doing 





with respect to matters of professional interest. 





Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 


tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 








ALABAMA 


Executive Committee of Association Recom- 
mends Convention System for Nominating 
Appellate Court Judges 


The executive committee of the Alabama State 
Bar Association met Thursday night, January 12, and 
endorsed the report of a special committee of the as- 
sociation recommending the convention system for the 
nomination of Appellate Court judges instead of the 
existing state-wide primary. It also adopted a resolu- 
tion to recommend this change to the State Democratic 
Executive Committee which was to meet the next day 
in Montgomery. 

The position of the Bar Association’s committee 
was presented to the State Democratic Executive Com- 
mittee and ably argued by Mr. Mulkey, president of the 
association; R. B. Evins, one of the vice-presidents ; 
and J. T. Stokeley, chairman of the executive com- 
mittee. While the State Committee rejected the propo- 
sition by an overwhelming vote, it provided for the 
election of delegates to a convention to be held in the 
late summer to determine the question of the method 
of the election of Appellate Court judges in future; 
and it is predicted by many that this convention will 
devise some other way of nomination than the present 
state-wide primary. Appellate judges will, of course, 
still be elected by the people. ’ 

The forty-fifth annual meeting of the association 
will be held on April 28 and 29. The determination of 
the place of meeting was left to a special committee 
of three members. Indications point to the selection of 
the city of Decatur, a decision which will permit of an 
excursion to the now famous Muscle Shoals, which 
is not far distant. 





GEORGIA 
Preparations for Annual Meeting 


The Georgia Bar Association is much inter- 
ested in the midwinter session of the Conference 
of Bar Association Delegates, which meets in 
Washington this month. The president of the as- 
sociation has appointed as delegates to attend the 
conference Andrew J. Cobb, of Athens, Warren 
Grice, of Macon, and Harry S. Strozier, of Macon. 

Preparations are being made for the annual 
session of the association, which will meet the latter 
part of May or the early part of June. The Execu- 
tive Committee has been called to meet in Atlanta 
during the month of February to formulate plans. 
The program will be announced at an early date. 





LOUISIANA 


Investigating Charges of Unlawful Practice 
of Law—Fee Bill Contemplated— 
Other News 


The association, through a specially appointed 
committee, is engaged in investigating certain alleged 
flagrant violations of the law passed in 1920 (Act 163) 
providing against the practice of law by unauthorized 
individuals and prohibiting corporations and voluntary 
associations from such practice. 

The subject of the unauthorized practice of law 
has received much attention from the association dur- 
ing recent years. Some time ago the attention of the 
executive committee was called to the fact that abuses 
were being perpetrated against the law (Rev. Stat. 
1870, sec. 122) permitting parties to appear before 
the courts in their own behalf or by their attorney-at- 
law or in fact, in that laymen were really practicing 
law as a profession. A committee was appointed to 
draft legislation thereon, and as a consequence it sub- 
mitted to our 1920 Legislature a law to prevent such 
practices, in the shape of an amendment to Sec. 122 
of the Revised statutes of 1870, which was adopted 
by our Legislature of 1920 (Act 114). It gives parties 
to any suit the right to appear and plead in person or 
by their attorney-at-law or in fact, provided that in 
every case where a party is represented by an attorney 
in fact, such agent shall, as a condition precedent to 
his appearance in court on behalf of his principal, 
make solemn oath that he is not making it a business 
to practice as attorney-at-law, and is not holding him- 
self out to the public as being entitled to practice law, 
and is not employing the mandate of his principal as a 
means or subterfuge to evade the prohibition against 
practicing law without having first been duly and 
regularly licensed and admitted to practice law in 
courts of record in this State, as provided by law. 

The act against practice by unauthorized indi- 
viduals and corporations and voluntary associations 
above referred to was drafted by the committee and 
adopted at the same session. 

Through a specially appointed committee the as- 
sociation has also been successful in having oyr Civil 
District Court for Orleans Parish adopt certain rules, 
suggested by it, which have been one of the means 
of relieving a congested docket condition which had 
been prevailing for some time. The Supreme Court, 
under authority given it by the 1921 Constitution, has 
assigned two of the district judges from other districts 
to sit in cases before the Civil District Court for Or- 
leans Parish, also for the purpose of relieving the 
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congested condition of the dockets of that court, which 
procedure has proven a great success. 

At our 1921 annual meeting, Mr. Henry P. Dart, 
of the New Orleans Bar, delivered a very interesting 
and instructive paper on the “Courts and Law in Co- 
lonial Louisiana.” In conclusion he requested that the 
association create a committee on archives, charged 
with the duty of studying the problem and recom- 
mending a plan to protect these archives, which em- 
brace the French and Spanish records now scattered 
over the State, and to open them to public use. The 
appointment of the committee as suggested was sanc- 
tioned, Mr. Dart being given the privilege of naming 
same. The work involved*is gigantic, but it is hoped 
that in no distant time it will be accomplished and 
Louisiana will be the proud possessor of historical 
records covering its early periods. 

The Executive Committee of the association has 
under consideration the advisability of endeavoring to 
have the association draft a fee bill for lawyers, to be 
submitted to the 1922 Legislature for its adoption and 
enactment, and with that end in view it is intended 
that the subject matter be taken up at our 1922 annual 
meeting. However, it has not been finally decided 
whether or not such a proposition will be put before 
the meeting for action. 

This State last year adopted a New Constitution. 
The Louisiana Bar Association, through a Committee, 
endeavored to have that organic body provide for the 
appointive, instead of the elective system, for the 
Judges of the Supreme Court, and had a very elaborate 
plan mapped out for the reorganization of our Courts, 
including the Supreme Court. However, the associa- 
tion’s plan was not adopted by the Constitution, and 
the Judges remain elective. Many changes were made 
by the Constitution in the reorganization of the Courts, 
one of them being the increasing of the Supreme Court 
from five to seven Justices. 

The association maintains, by its membership 
dues, a fine library, which is constantly used by the 
members. The judges are ex-officio members of the 
association and thus have the use of the library 
facilities. 

The association is always striving for higher levels 
for the profession, and its Committee on Grievances 
and Ethics is very active in its work of investigating 
complaints against lawyers, which complaints, we are 
happy to say, have only in a very few instances proven 
to be serious and which were finally adjusted by proper 
restoration by the offender and reprimand by the com- 
mittee. 

The association is very much interested in the pro- 
ceedings to be had by the Conference of Bar Associa- 
tion Delegates to be held in Washington during this 
month, and has appointed as its delegates to that Con- 
ference: J. Zach Spearing, New Orleans, President ; 
Fred G. Hudson, Jr., Monroe, Vice-President; Albin 
Provosty, New Roads, President during 1920-1921 
and now a member of the Executive Committee. 
Alternate Delegates: William W. Westerfield, New 
Orleans, Vice-President; W. W. Young, New Orleans, 
Secretary-Treasurer ; Ventress J. Smith, New Iberia, 
Vice-President. 

W. W. Youns, Secretary. 


MASSACHUSETTS 
Executive Committee Appoints Delegates 
to Legal Education Conference 
At a meeting of the Executive Committee of 
the Massachusetts Bar Association on Wednesday, 


January 25, 1922, the appointment of delegates to 

the Conference on Legal Education to be held in 

Washington was authorized as follows: 

The Executive Committee of the Massachusetts 
Bar Association has received and considered the notice 
of the Conference of State and Local Bar Associa- 
tions on Legal Education to be held at Washington, 
D. C., on February 23 and 24 called in accordance with 
the vote of the American Bar Association “for the 
purpose of uniting the bodies represented in an effort 
to create conditions favorable to the adoption of the 
principles set forth” in the resolutions adopted at Cin- 
cinnati, Ohio, in 1921 by the American Bar Association. 
The Executive Committee appreciates and shares 

the hope of a gradual improvement in the educational 
standards for admission to the bar reflected in said 
resolutions. As to the method specified in the resolu- 
tions of realizing that hope, the Executive Committee 
takes no action at the present time but authorizes the 
president to appoint three delegates, of which he shall 
be one, and in his discretion one or more alternates to 
represent this association at the conference, such dele- 
gates to be appointed as representative members of 
this association to vote in said conference in accord- 
ance with their individual judgment, but without au- 
thority to commit this association to any policy or 
course of action. 


In accordance with the foregoing vote, the fol- 
lowing delegates were appointed: Addison L. Green, 
Esq., president of the association, Hon. Samuel L. 
Powers, and Reginald H. Smith, Esq. The Execu- 
tive Committee also went on record in opposition 
to a proposal filed in the legislature to provide for 
an elective judiciary by constitutional amendment. 

At the annual meeting of the association held 
a short time ago in New Bedford, Amos Burt 
Thompson, Esq., of Cleveland, Ohio, was the guest 
of the association, and told the story of the Cleve- 
land survey. His address is printed in the recent 
January number of the Massachusetts Law Quarterly. 

At the business meeting, the recommendations 
in the report of the Judicature Commission in Mas- 
sachusetts which was filed in January, 1921, and was 
noticed in the AMERICAN Bar JourNAL at the time, 
were discussed. The discussion is reported in the 
January number of the Quarterly. That number 
contains an interesting article on masters in equity 
by Hon. William Caleb Loring, formerly of the 
Supreme Judicial Court of Massachusetts, and 
several articles on the subject of criminal law and 
practice. 

F. W. GrinNELL, Secretary. 


NEW YORK 
Annual Meeting in New York City Marked by 
Able Addresses and Discussion of Revision 
of Judiciary Article of Constitution 

The annual meeting of the New York State Bar 
Association was called to order Friday, January 20, 
by Hon. William D. Guthrie, president, in the meeting 
room of the Association of the Bar of the City of 
New York. The first session was devoted mainly to 
reports of committees and to a paper on “State Bar 
Organization” by Hon. Clarence N. win, of 
Chicago. At the afternoon session President Guthrie 
delivered the annual address on the subject of “The 
Public Service of the Bar,” in which he pointed out 
not only the immense opportunities in this direction 
which lie before the profession, but also the extent to 
which it has lived up to its obligations in this regard. 
He also corrected certain misconceptions with regard 
to the profession which have recently appeared in 
print. Dr. Rokuichiro Masujima of Tokio delivered 
an address on “The International Bar Association,” 
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and Hon. Charles D. Newton, attorney general of New 
York, read a paper on “The Department of the At- 
torney General.” 

Friday evening Hon. John W. Davis, of New 
York, delivered the annual address, on the subject of 
“International Justice.’”’ At its conclusion President 
Guthrie announced that it had been the custom of 
the association for many years to elect to honorary 
membership the distinguished lawyers and jurists who 
addressed it at annual meetings. However, he had 
learned that Mr. Davis preferred to be in the ranks 
instead of being elevated to the cold seclusion of the 
honorary chamber, and he therefore asked unanimous 
consent that the by-laws be suspended so as to permit 
a motion to elect Mr. Davis as a permanent member 
of the association to be placed before the assembly. 
The consent was given and the motion was unani- 
mously carried. 

Saturday morning a paper on “The Ethics of the 
Bench” was read by Justice Russell Benedict of the 
Supreme Court. This was followed by a general dis- 
cussion of the “Revision of the Judiciary Article of 
the State Constitution as Recommended by the Judi- 
ciary Constitutional Convention of 1921.” It was 
opened by William D. Guthrie, chairman of the Ex- 
ecutive Committee, who briefly and comprehensively 
outlined the general features, and then invited dis- 
cussion. 

Former Attorney-General George W. Wicker- 
sham took up the report by sections, concisely out- 
lining the general effect of each of the important sec- 
tions, and laying particular stress upon those which 
introduced substantial amendments of, or changes in, 
the existing constitution. He was followed by John 
Brooks Leavitt, of New York, who opposed the whole 
report as unscientific and not adapted to the wants ot 
the peop!e of the State. He was followed in turn by 
J. Noble Hayes, who consumed the remainder of the 
forenoon session in criticising the report with severity 
and proposed the substitution of the English system of 
permanent referees for the system of officials and 
local referees suggested by the Judiciary Convention. 

At the afternoon session discussion of the sub- 
ject was resumed, and the report of the Committee 
upon the Powers, the Composition and the Jurisdic- 
tion of the Court of Appeals—of which committee 
Judge A. T. Clearwater, of Kingston, New York, is 
chairman—was taken up. In his presentation of the 
report Judge Clearwater said: “This report fully and 
completely endorses and approves the recommenda- 
tions of the Judiciary Convention, and I earnestly urge 
the association to endorse the report of the Judiciary 
Convention to the legislature, and to appoint a com- 
mittee of this association to urge its adoption and pas- 
sage by the legislature.” The result of the discussion 
by the association was that nearly every section was 
approved as presented, while a few of the suggested 
amendments were referred to the executive committee 
“for consideration and action.” The entire report was 
thus approved. 

The annual banquet was held Saturday night, the 
president of the association presiding. Governor Miller 
of New York responded to the toast, “The State of 
New York;” Sir Francois LeMieux, Chief Justice of 
the Supreme Court of the Province of Quebec, to “The 
Canadian Bar;” Hon. Julius N. Mayer, to “The Fed- 
eral Judiciary ;’ Hon. Almet F. Jenks, to “The State 
Judiciary ;’ Hon. George W. Wickersham, to “The 
American Bar.” 


OHIO 


Paul Howland of Cleveland Endorsed for 
American Bar Association Presidency at 
Mid-Winter Meet 

The mid-winter meeting of the Ohio State Bar 
Association, held at Akron, Ohio, January 27th and 
28th, was one of the most successful in attendance 
and interest of any such meetings held by the asso- 
ciation. The Akron Bar Association, which acted 
as host upon the occasion, fulfilled its promise made 
when inviting the State Association, that the local 
bar would be united in its efforts to make the meet 
ing a success. : 

President C. E. McBride of the State Associa 
tion in his address considered only the subject of 
expert witnesses and advocated their selection by 
the court rather than by parties to litigation. 

United States Senator Joseph T. Robinson of 
Arkansas delivered an address upon “The Necessity 
for the Application of Sound Principles in Law 
Making and Law Enforcement,” declaring that there 
are too many laws and too much lawlessness, and 
too many bills introduced in legislative bodies, 
thereby preventing proper scrutiny and considera- 
tion of meritorious or needed measures. The Sena- 
tor referred to stimulated propaganda directed to 
members by telegrams and letters favoring and op- 
posing pending measures, and to the fallacy that 
legislation is the remedy for every wrong inflicted 
or right impaired. He dwelt upon the necessity for 


sane law enforcement and challenged the constitu- 
tionality of the Dyer Bili pending before Congress 
penalizing a county for death by mob violence, 


declaring that such crime can be suppressed by 
public opinion properly crystallized through the 
efforts of the bench and bar by a campaign of edu- 
cation and a severe enforcement of present laws 
against mobs. He discussed crimes incident to 
labor strikes and, after referring to the prevalent 
violation of the prohibition laws, appealed to good 
citizens to obey and enforce the laws so long as 
they remained upon the statute books. 

Eugene McQuillin of St. Louis, Mo., widely 
known to the legal profession as the author of: “Mc- 
Quillin on Municipal Corporations,” addressed the 
Association upon “Some Contributions of Urban 
Life to Modern Civilization,” tracing the origin and 
development of ancient municipalities and their 
achievements in establishing institutions of govern 
ment, learning and religion, gave a history of the 
formation and government of cities in England and 
of the activities of the present-day communities in 
developing regulations for public health and wel- 
fare, and referred to the ideals and standards of 
ancient Greece and Rome as reflected in the mu 
nicipal life of today. 

Congressman Simeon D. Fess of Ohio, spoke 
upon “The Significance of the Arms Conference,” 
reviewing the events leading to the calling of the 
Conference, the difficulties encountered in its delib 
erations, and its accomplishments thus far, and 
concluded with the assurance that the complete 
program of the Conference would be fulfilled before 
adjournment. 

George E. Reiter of the Sandusky (Ohio) bar 
presented an address upon “Community Property 
as Between Husband and Wife,” and after giving a 
history of the subject and summarizing the laws in 
force in different states, suggested the advisability 
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f further consideration and discussion of the sub- 
ect by the Ohio Association with a view to advo- 
cating legislation. 

The Judicial Section organized a sub-section 
omposed of judges of the common pleas courts, to 
consider and adopt uniform instructions to juries 
ind uniform rules of practice in the eighty-eight 
counties of the state. 

Paul Howland of Cleveland was endorsed by 
the Ohio State Bar Association for the presidency 
of the American Bar Association, and a committee 
of five was designated to promote his candidacy. 

The Annual Meeting of the Association will be 
held at Cedar Point, Ohio, July 5, 6, and 7, 1922. 





SOUTH CAROLINA 

Annual Meeting Held at Columbia Addressed 
by Congressman Connally of Texas 
- “The Evils of Ill-Considered Legislation and Its 
[-ffect Upon the Law,” was the subject of the presi- 
dential address delivered by President Charles Carroll 
Sims at the annual meeting of the association held at 
Columbia January 26 and 27. Hon. Tom Connally, 
Congressman for the Eleventh Texas District, delivered 
the annual address. Hon. H. H. Watkins, Federal 
District Judge, also delivered an address which was 
“a eulogy of the lawyer as the inveterate foe of un- 
tried and dangerous innovations, a warning of the 
dangers that confront the state and nation, and a call 
to the Bar Association to put forth even greater efforts 
in the battle against tendencies to overthrow all law 
ind government.” 

The meetings were held in the Hall of the House 
of Representatives, State Capitol. The address of 
welcome was by His Excellency, the Governor. Re- 
ports of committees were heard at the sessions on both 
Thursday and Friday and other pending business dis- 
posed of. The report of the committee on uniform 
state laws recommended to the general assembly for 
‘onsideration and passage, the uniform warehouse 
receipt act, the bills of lading and sales act, the stock 
transfer act, the partnership act and the desertion and 
non-support act. 

Mr. C. J. Ramage, of Saluda, was elected presi- 
dent for the ensuing term by a unanimous vote. Mr. 
Ramage is one of the best known members of the state 
bar and has recently published two volumes of the 
South Carolina Digest. O. C. Blackman and William 
D. Dickey, both of Columbia, were elected secretary 
ind treasurer respectively. Other officers chosen at the 
session were: 

General council; B. H. Moss, First circuit ; Claude 
Sawyer, Second circuit ; Carlton Durant, Third circuit ; 
T. C. Cork, Fourth circuit; P. A. Cooper, Fifth cir- 
‘uit; John A. Marion, Sixth circuit; H. B. Carlisle, 
Seventh circuit; I. H. Hunt, Eighth circuit; Julian 
Mitchell, Ninth circuit; M. J. Shirley, Tenth circuit; 
W. K. Charles, Eleventh circuit; O. H. McMillan, 
Twelfth circuit; J. P. Carey, Jr., Thirteenth circuit, 
and W. D. Connor, Fourteenth circuit. 

Local council: R. L. Weeks and M. E. Zeigler, 
First circuit; Sol Blatt and W. M. Smoak, Second 
ircuit ; H. I. Ellerbe and J. C. O’Brien, Third circuit ; 
|. W. LeGrand and R. T. Caston, Fourth circuit; 
Joseph L. Nettles and E. W. Mullins, Fifth circuit; 
W. J. Cherry and A. L. Gaston, Sixth circuit; John 
K. Hamblin and S. T. Lanham, Seventh circuit; J. W. 
Nichols and Albert A. Todd, Eighth circuit; J. E. 


Cogswell and Octavus Cohen, Ninth circuit; J. M. 
Padgett and G. C. Sullivan, Tenth circuit ; A. S. Tomp- 
kins and John D. Carroll, Eleventh circuit; A. F. 
Woods and Walter Hazard, Twelfth circuit; Miss J. 
M. Perry and B. A. Morgan, Thirteenth circuit, and 
H. K. Purdy and J. M. Moorer, Fourteenth circuit. 

Executive committee: Douglas McKay, William 
S. Nelson and J. B. S. Lyles, all of Columbia. 

In addition the association elected the following 
delegates to the Conference on Legal Education to be 
held in Washington, D. C., February 23 and 24: P. A. 
Wilcox, Florence; W. D. Melton, Columbia; J. F. 
Carter, Bamberg. Alternates: R. B. Herbert, Co- 
lumbia; J. Nelson Frierson, Columbia. 





UTAH 


Association To Be Made Vital Force In 
Community 


A very successful semi-annual meeting was held 
January 21 at the Hotel Utah, in Salt Lake City. At 
this meeting (which was really a banquet followed by 
addresses) H. R. MacMillan, formerly president of 
the association, Ben Stewart Crowe, and Honorable 
Charles P. McCarthy, Justice of the Supreme Court of 
Idaho, made speeches. The last-named speaker de- 
livered the principal address. He called his speech 
“The Safety Valve,” and eloquently and with scholarly 
analysis discussed needed remedies in the adjective 
law as enforced today by the courts, as well as the 
duty of the Bar to bring such remedies into existence. 
He also paid a glowing tribute to the profession and 
urged his audience to do all possible to make the Bar 
a living force in the community. 

About one hundred sixty lawyers from all parts 
of the state attended this meeting, which was presided 
over by Mr. E. M. Bagley, president of the associa- 
tion. Mr. Bagley announced that another meeting 
would be held in the month of May, 1922, and that 
the annual meeting would be held (as prescribed by 
the constitution) in the month of August, 1922. Mr. 
Bagley stated, further, that the officers of the associa- 
tion would endeavor to induce some eminent members 
of the American Bar Association to stop off at Salt 
Lake City on their way to the San Francisco meeting. 

In August, 1921, a meeting of the State Bar As- 
sociation of Utah was held at which the following 
officers were elected: E. M. Bagley, of Salt Lake City, 
president; Isaac Blair Evans, of Salt Lake City, sec- 
retary; Ray Van Cott, of Salt Lake City, treasurer. 
The association had been dormant for a period of 
five years, owing to the war and its attendant interrup- 
tions. The new officers set out with a will to place the 
new association on its feet and to make of it a vital 
force in the community. Invitations were sent to every 
member of the Bar of the State of Utah to join the 
new association. To date, these invitations have been 
answered by two hundred twenty-five men, a little 
better than fifty per cent of the practicing attorneys 
in Utah. 6 

The State Bar Association of Utah is now a living 
thing, and it will in the future endeavor to make its 
place among the older and busier associations of the 
country. The officers hope to publish a volume of 
proceedings this fall, which shall include a short his- 
tory of the Bar during the past five years as, well as 
the speech of Judge McCarthy and the speeches to be 
delivered at the May and August meetings. 

Isaac Briarr Evans, Secretary. 
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“Open Competition Plan” 

Chicago, Jan. 12, 1922.—To the Editor: I have 
your request for my opinion as to the “signifi- 
cance and extent of the latest pronouncement of the 
United States Supreme Court” involving the “Open 
Price” “Open Competition Plan.” I refer to 
the case of the American Column & Lumber Com- 
pany vs. the United States, commonly known as 
the “Hardwood Lumber Case.” 

As you know, I was one of the attorneys for 
some of the successful defendants in the suit of 
the United States vs. American Linseed Oil Com- 
pany, et al., in which Judge Carpenter sitting in 
the District Court for the Northern District of Illi- 
nois, recently dismissed the Government’s bill, in 
what we all felt was a very thorough and able 
opinion. 

The question naturally arises whether these 
two decisions are inconsistent and whether Judge 
Carpenter’s opinion is overruled by the more re- 
cent decision in the Supreme Court. 

The following is an extract from a letter which 
I wrote for “The Nation’s Business” in regard to 
the decision in the “Linseed Oil Case” prior to the 
decision of the “Hardwood Lumber Case”: 

This case, for the first time, clearly decides some 
of the questions there considered. The moral effect 


will be of great benefit in that it removes from the 
minds of many the consciousness of a possible break- 


ing of the law; and, carefully considered and followed, 
it will stimulate safe merchandising which increases 
prosperity. 

it is another splendid endorsement of the “Sher- 


man Law,” which has been so much misunderstood, 
as it ciearly enunciates the right of unrestricted, in- 
telligent individual action, notwithstanding the law of 
conspiracy which is detined to be: Ihe operation of 
two or more minds to accomplish an unlawtul act or 
a lawful act in an unlawtul manner. 

lt clearly recognizes that it is tar better to obtain 
in a direct and honest manner as a basis for intelligent 
competition, that which could and would otherwise 
only be obtamed by the use of subtertuge or con- 
spiracy, and when thus obtained always becomes the 
basis of bund or intentional ruinous compeution. 

The principles of this decision, as they should be, 
are applicable both to labor and capital. Contorming 
thereto, it 1s possible tor either to meet in their re- 
spective organizations and exchange intormation as to 
past transactions, and even discuss the ettect of the 
same on the tuture, provided there is no iniringement, 
either by agreement or coercion, of inherent right ot 
absolutely independent action. 

Having prepared the contract upon which this de- 
cision is based and having participated in the trial, 1 
realize, as 1 hope the public will on reading this deci- 
sion, that it is far better to reduce to writing all such 
agreements of co-operation, as was done in this in- 
stance and as is done in all cases by the Armstrong 
Bureau of Related Industries, and then, at ail times, 
operate within the terms of such contract and not 
otherwise. It is equally essential to keep honest rec- 
ords of all transactions and hold the same always ac- 
cessible to the Government authorities, State or Fed- 
eral, who are charged with certain duties in relation 
to such transactions. 

Last but not least; this decision recognizes and 
assures the public that fraud cannot be presumed even 
in prosecutions by the Government, and that those 
who act honestly need have no fear of being charged 


with ulterior motives and punished for alleged crimes 
presumed but not committed. 

After very careful study of the Supreme Court 
decision in the “Hardwood Lumber Case,” and 
especially the dissenting opinions of Justices 
Brandeis, McKenna and Holmes, my views in re- 
spect to the earlier decision in the “Linseed Oil 
Case” remain unchanged. The record in Judge 
Carpenter’s case presented very fully and with a 
minimum of extraneous issues the so-called “Open 
Price Plan” of reporting and relaying information 
as to past transactions. 

Many of the elements that were present in the 
“Hardwood Lumber Case,” on which the Supreme 
Court in its majority opinion laid great stress, were 
entirely lacking in the “Linseed Oil Case.” 

It will be noted that the Supreme Court at 
unusual length recited the particular facts in the 
case. After giving an outline of the “Paper Plan,” 
which in itself provided for reporting and relaying 
of past information, it specified “three important 
additions,” and then recited at length evidence in 
the record as to the purpose of that combination 
and the effect upon interstate commerce of the ac- 
tivities of the defendants of the “Hardwood Lum- 
ber Case,” which activities formed no part of the 
“Paper Plan,” the court said: 

We find . . . the members . 
cooperative, through the meetings, 
tion by restricting production. 
palpable and avowed, its purpose is clear, 
completely realized. 

But not only does the record thus show a persistent 
purpose to encourage members to unite in pressing for 
higher and higher prices, without regard to cost, but there 
are many admissions by members, not only that this was 
the purpose of the “Plan,” but that it was fully realized. 

To call the activities of the defendants, as they are 
proved in this record, an “Open Competition Plan” of 
action is plainly a misleading misnomer. 

It will be noted that the “activities” which be- 
came part of the “Plan” as practised by the de- 
fendants in the “Hardwood Lumber Case” formed a 
very important factor in determining the legality 
of the “Plan.” Had there been no evidence of such 
“activities” it is my judgment that the views ex- 
pressed in the minority opinion of Justice Brandeis 
would have been the unanimous view of the court. 
In fact the majority opinion concludes with a state- 
ment which | think shows clearly that the court 
intends it to apply only to the facts in this particu- 
lar case. The court said: 


. began actively to 
to suppress competi- 
The cooperation is 
it was 


Convinced, as we are, that the purpose and effect 
of the activities of the “Open Competition Plan,” here 
under discussion, were to restrict competition and 
thereby restrain interstate commerce in the manufac- 
ture and sale of hardwood lumber by concerted action 
in curtailing production and in increasing prices, the 
decree of that court (the District Court) must be 
affirmed. 


By thus carefully confining their decision to 
the facts of that record we see that the “Paper 
Plan” is not in and of itself condemned, and I am 
convinced of the soundness of the principles which 
are so clearly recognized by Judge Carpenter and 
which form the basis of the dissenting opinions 
filed in the “Hardwood Lumber Case.” 


ALBERT N,. EASTMAN, 
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Would Prohibit Manufacture and Sale of 
Concealable Weapons 


Chicago, Jan. 27,—To the Editor: I see by a copy 
of your journal that letters which are thought to be 
of interest to the members of the American Bar As- 
sociation are published, and I, therefore, submit the 
following : 

About eight years ago I sat in the Criminal Court 
of Cook County, Illinois, and after my experience 
there I am of the firm opinion that the great cause of 
crimes of violence such as murders, bank robberies, 
burglaries, holdups and the like, is the promiscuous 
carrying of concealed weapons—pistols and revolvers. 
A few months ago I read in an issue of the AMERICAN 
BAR ASSOCIATION JOURNAL a paper read at the meet- 
ing of the Association in Cincinnati in which were 
given, among other things, the number of murders 
committed in London as compared with the number of 
murders committed in Chicago and other large Ameri- 
can centers of population, as well as the result of the 
trials of the criminals in those cases. The conclusion 
that seems to have been drawn was that the great 
number of such crimes committed in this country in 
comparison to the few committed in London resulted 
from the lax enforcement of the criminal law in this 
country, and the rigid enforcement of it across the sea. 
In my opinion, after careful consideration of the sub- 
ject, this conclusion is most misleading, to say the 
least. Few murders are committed in London because 
there is no carrying of revolvers or pistols, and there- 
fore, there is no means by which murders may be 
committed, while in this country substantially everyone 





has a revolver. In my opinion, 90% of the murders 
committed here are committed with revolvers. 

I am also of the opinion that the enactment of 
laws here in the several states providing penalties for 
the carrying of concealed weapons are not the result 
of sound reasoning or straight thinking and that they 
will not bring about any permanent good. The only 
way to decrease crime in this country is to prohibit 
the manufacture and sale of revolvers and like conceal- 
able weapons, and this may be accomplished by na- 
tional and state legislation—a national law having to 
do with the interstate phase of the situation, and state 
laws to regulate the matter within the several States. 
There is now pending in the United States Senate a 
bill introduced by Senator John K. Shields of Ten- 
nessee having to do with the interstate shipment of 
pistols and revolvers and to prohibit their manufacture 
and sale. ° 

If the members of the American Bar Association 
could be interested in this matter, I think much could 
be accomplished toward emptying the jails and peni- 
tentiaries. Joun M. O'Connor. 

Illinois Appellate Court. 





Educating the Public in Banking 

An educational campaign, is being conducted by 
the American Bankers’ Association, through its Com- 
mittee on Public Education, of which Mr. John H. 
Puelicher, of Milwaukee, is chairman. It has ar- 
ranged a series of lectures to the student body of our 
educational institutions, beginning with the seventh and 
eighth grades in the public schools. Its purpose is to 
take the “mystery” out of banking. 
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Geo. Washington on Contracts 

Among the Washington papers of im- 
portance added to the correspondence now 
in the possession of the Congressional 
Library is a letter to Lund Washington, 
dated December 17, 1778, relating to 
lands bought from Thomas Marshall 
and James Mercer to enlarge the Mount 
Vernon estate. Washington says: “I 
see so many instances of the rascality of 
mankind, that I am almost out of con- 
ceit of my own species; and am con- 
vinced that the only way to make men 
honest is to prevent their being other- 
wise, by tying them firmly to the ac- 
complishment of their contracts.” 


Chief Justice White’s Will 

At the suggestion of a member resid- 
ing in Washington, D. C., we print the 
remarkably concise will of the late Chief 
Justice White: 

“This is my last will. I give, bequeath 
and devise to my wife, Leita M. White, 
in complete and perfect ownership all my 
right and property of every claim and 
nature, whether real, personal or mixed, 
wherever situated, appointing her execu- 
trix of my estate, without bond and giv- 
ing her seisin thereof.” 


An Essay on Lawyers 


Contributed by J. J. Taylor of the 
Dallas (Tex.) News 

Personally I am very fond of law- 
yers, when they are not functioning 
in their professional capacity. Law- 
yers compose our most intellectual 
class, although some of them seem 
to dwell constantly in a state of cere- 
bral sequestration. 7 

A lawyer’s head is his principal 
capital. It is from his head that his 
voice issues. Every lawyer should be 
called Judge, not that he is one, but 
that it pleases him and harms no one 
but the regular judges. Lawyers of- 
ten refer to one another as “the 
honorable attorney,” as if there were 
only one. Of course, there is more 
than one honorable attorney, some- 
times in the same town. 

Once I imagined I needed a lawyer. 
After counting my money and con- 
cealing it in the lining of my vest I 
sought out a member of the bar who 
had been recommended to me by my 
landlady. It turned out afterwards 
that he owed her as much as he could 
possibly collect from me, but that is 
no part of the record. I introduce the 
testimony only to show that landladies 
are sometimes actuated by the sordid 
motive of self-interest. 

“You say you signed the agent’s 
order for the ‘Six-Bushel Basket of 
Books’ and that five installments of 
the price are now delinquent, amount- 
ing to the principal sum of thirty dol- 
lars in toto?” inquired my lawyer in- 
cisively and with furrowed brow. 
was seated uneasily on the lee side of 


his left knee with my hat on the floor 
between my feet. 

“Thirty dollars in cash,” I corrected, 
honestly, wishing to conceal no un- 
comfortable fact. 

“Tantamount to a contract in ab- 
sente mentis,” remarked the great man, 
addressing no one in particular. I 
told him I believed so, although I 
might not have discussed it with the 
agent. 

“The Pinch Publishing Company is 
threatening to have me imprisoned for 
obtaining goods under false pretenses,” 
I confided, coming to the crux of my 
consternation. 

“Reductio ad absurdum!” exclaimed 
my attorney energetically, banging the 
top of his desk discreetly with his 
knuckles. 

“That is why I came to you, sir,” 
I said earnestly. 

“Satis verborum,” he replied, some- 
what impatiently, and I told him that 
was my understanding when I bought 
the books. 

“But what does the Pinch Publish- 
ing Company propose to do in the 
event of your continued defalcation or 
procrastination in the matter of the 
monthly remittances?” He spoke pug- 
naciously, and I was not sure whether 
he was for me or against me. I told 
him, restraining my tears with diffi- 
culty, that I was to be sued and a 
judgment obtained against me. 

“Upon what could the plaintiff levy 
in satisfaction of such a judgment?” 
The inquiry was hurled at me with 
such energy that I recoiled under the 
impact. But I informed him hastily 
that I Had a sorrel horse and sidebar 
buggy that might bring fifty dollars 
at forced sale. 

“Strange, strange,” mused my at- 
torney softly, gazing unseeingly 
through the closed door. “A most 
remarkable coincidence,” he said mys- 
tically, “an astonishing coincidence 
that fifty dollars should be exactly 
the size of my fee.” 

But lawyers are not concerned alto- 
gether with fees. Some of them dis- 
close more animation in discussing re- 
tainers. A fee is what you pay a 
lawyer for helping you out, and a 
retainer what you pay him for start- 
ing you in. When there are two mem- 
bers of a law firm you pay the retainer 
to one and the fee to the other. 

A friend of mine whose full name 
was Circumjacent Johnson, but was 
commonly known as “Jacent,” and 
looked like Hon. Lew Dockstader en 
regale, once applied to me -for direc- 
tion toa lawyer. “There is Andrew A. 
Andrews,” I said to him. “Mr. An- 
drews is an alumnus of our State Uni- 
versity, a Phi Beta Kappa and a mem- 
ber of the American Bar Association.” 

“It don’t sound right,” protested 
"Jacent Johnson. “I isn’t looking fo’ 
an int’oduction to de Judge—what I 
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wants is a loud-talking lawyer dat can 
convince de jury.” I sent him to an 
attorney who had developed extraor- 
dinary lung power by outdoor exer- 
cise in the pursuit of ambulances. 

It has been asserted that the tempter 
in Eden was not a serpent but a law- 
yer. Those holding this theory think 
he must have been a lawyer because 
he misconstrued the law, made Eve 
believe black was white, took an ex- 
ception to the Judge’s ruling, and 
finally left his client stripped. 

There are good lawyers and bad 
lawyers. The good ones make us 
weep and the bad ones make us sweat. 

A lawyer can be a preacher at the 
same time, but the more converts he 
makes the more clients he loses. 

Lawyers are not migratory and have 
no moulting season, therefore, it is 
unlawful at all times of the year to 
hunt them with dogs. 

Also it is illegal to trap their young. 


Foreign Legal Protection for Authors 
and Artists 

A bill has been introduced into the 
Czechoslovak Senate, with practical 
certainty of passage, according to the 
director of the Czechoslovak Press 
Bureau at Washington, which provides 
protection for artists and authors in a 
way unknown in this country but very 
much like that resorted to in the French 
law of 1920. Under its terms the author 
of a work of art—picture, piece of 
sculpture, etc.—is entitled during the 
copyright period to a share of the 
profit accruing from the public sale of 
such a work, should the sale price ex- 
ceed double the sum for which the 
author originally sold the work. This 
share is fixed at 20 per cent of the dif- 
ference between double the original price 
and the amount fetched at the public 
sale, and on every subsequent sale, 20 
per cent of the amount realized over and 
above the last sum from which the 
author took or might have taken his 20 
per cent share. Thus a piece of statuary 
sold by the sculptor for $1,000 and 
afterwards fetching $4,000 at a public 
sale would bring in for the sculptor a 
sum of 20 per cent on the $2,000 by 
which the sale price exceeded double 
the original price, or $4,000. On the 
work being sold once more, say for 
$5,000 the sculptor would receive his 
20 per cent of the advance in price. 


Admitted Incapacity 
“Now I feel that not only has food 
gone down but I feel very much in the 
position of the little colored boy that a 
kind clergyman found lying alongside 
of a large watermelon half consumed. 
The gentleman said to the little boy, 
‘Little boy, too much watermelon.’ ‘No,’ 
said the little boy, ‘too little Nigger.’ 
Told by Toastmaster A. Heaton Robert- 
son at the annual banquet of the State 

Bar Association of Connecticut. 





